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M ANDUM OF DECESTON AND ORDER ON DEFENDANTS’ - g
. MOTIONS FOR SUMMARY JUDGMENT
' Defendants-Bellissimo Nail & Spa, LLC (“Bellissimo™) and its owner Ngoctuyet Huynh
(*Amy™) Tran' moved for summary judgment on the sole remaining claim agéinst them filed by
the plaintiff, Amy Nails & Spa, LLC (“ANS™), alleging unfair or deceptive practices under G. L.
¢. 23A. (Docket # 12} The third defendart, Phung Por-io Studio of Architecture, Inc. {(“PPS”), i
moved for summary judgment on the solé claim againsi it filed by ANS, alleging negligence. o
(Docket # 13) The Court heard oral argument on May 27, 2020, Because the admissible o . ‘
evidence in the summary-judginent record createn.no. disputed issue of material fact as to ANS’s _ i _ 5

iwo rensaining claims, the defendants’ motions are ALLOWEND, atnd judgiment shall enter in

Hielr favor

e €] i s e v

' The Court uses the nicknames that Amy Nails & Spa, LLC uses for its owner Oanh Le (“Kim™) Tran and that
Ngoctuyet Huynh (“Amy™) Tran uses for hersell in their respective briefs. '

|



- Tran asked hel 0 »eizaj?

UNDISPUTED MATERIAL FACTS

The gndlsputed material detS needed to decide defendants’ motlons are limited and

: qt: mghtforward 10 2013, Qanh Le (“Klm”) Tran and her husband Ryan Tran opened a business

o _Trau of ANS ihal.

they called “Amy Nails & Spa™ at 66 Cross Street in the North Enid nmghborhood of Boston.
SOF 1. 3 Klm Tran had a sublcase w1th RBS Cltlz:c*ns WA, ( “LL ease”) that expired on Decembel

31 2017. J.A. Ex, 5 at 1 2. Thelaidlord was p!amnnv foy iz dowds thee block.of bwlﬂmps that.

ol .,mcluded'()6 Cro iy;;eet S()F 4, Ths WHS Widelv ]'.HU‘NI\ in theNeorth End. 14

Amy Traniy anwu;mnum« m\m i 2U14) SUF 2, in 2616, mny I;an mmrmcdklm

a;h{ was gemg tn open her own naﬂ saion a_nci otiered B leave ANS, but Klm

6; LA, Ex l par 6 Amy Tran retained. PPS to do archltectural wmk fm the new %alon and
obtam the riecessary appmvfils and permlts SOF 7 During'this time penod PPS was doing

work for ANS in connection with another ANS spa; on Portland Street in Boston. PPS J.A. Ex. I

‘ (Ryan Tran Afﬁdawt) 993, 3- (15 9-10.

In Aprll 2( 116, Amy Tran and I'Vldi Phung, a co-owner of PPb (“aruhl’tect Phung”), :

appeared'at a.‘m‘eetmg of the _[\.fur’rh Emif Watetront Neighborhood Council (the "‘nghborhoodl -

- Council®) to get approval fir AmyiTran’smew business. SOF 7,PPS LA Ex. F, 4% 2-4. The

2 At oral argument, ANS's attiiney informed the Court that “Amy Nails & Spa”™ was named after the owners’

daughter, not defendant Amy Trear: This poteriiial fueonfusion may:-explain the inaccuracy in news articles. ahout +%

the April 2016 neighborhood council meetingut issue in this case. (A8 discussed below, there is no evidends thai'any
defepdant made any false or misleading statersent thet might have tiken advanlage of this potential for confusion,

3 “SOPF” refers to the Rule 9A Statement of Undisputed Material Facis and “J. A, Ex, __* refers to the exhibits to

_thr: jgint appendix, both filed in connection with Amy Tran and Bellissime’s summary judgment motion. “PPS -

% refers to the Joint Statement of Undispuied Material Facts and “PPS J. A, Ex. ™ refers to the exhibits to the

\mmt appendlx, both filed in connection with PPS‘S summary Judgment motion, * ANS Br. _ " refers to ANS’s brief

m npposumn to Dncka # 12

dnd wotk 4t ANS while she was wurkmg on openmg hf.’.l own Salon. SOF -

L T s,




_ fqr some permd of tlme under a month to-month lease See J A Ex 6 .

lm mess S\,

presentation to the Council was recorded by audiofvideo.* Architect Phung spoke on Amy.

Tran’s behalf, exeept that Amy T_ran can be heard on the recording-st_ati:n_g the hours that her nail

. sparwquld the open. See J. A. Ex. D (transeript); audio/video recplrdfing;-: S

An on-lme artlcle written shortly after the Ne1ghborhood Counml meetmg states that

‘“Belhsmmo Nails and Spa is commg to Fleet St1eet The shop is brmgmg the team from Amy s

Nails currently on Cross Street that will bé closéng shortly.” PP3 J A Ex l EXh!bll’. I Amy

o Nal-ls-& Spa-lﬁ,@wned and operatecl by ANE, hot Amy Tlan, Amy Tran was an employee of the S

e ’:-Eor wiag A‘-\lb .:*o 30y snouly ; lt mmamec; G

Amy Eran: had no. contract that barred her from competmg wlth AN “Qr. from soheltmg

custbmeré,of ANS,; and Tran never took any customer list.or othet alleged proprietary.. - -

information of ANS. SOF 12, 14.

- DISCUSSEON

I. The Legal Standard on Summary Judgment

Summary Judgment Serves as a “devxce to make pnsS1ble the prompt dlsposmon of

o controver51es on. theu‘ mietits. w1thout atrial, 1f in-essence there is n@ 1eal dispute as to the sahent ‘

‘Ifacts ot 1f 011ly a questmn of law i mvolved ? Kourouvamhs V. Gen Motors Corp 410 Mass

706, 715 716 (1991) and dmhorltles cited. The famlhax atandard govemmg motlons for . )
‘,ummary 1udgment mcw;cle€ then summary judgment ghall bf g-mtul fmthwnh whele 1he;e is o
. genume dmpute of matenal fact aud the movmg party is eniltled to Judgment as a matter ol law

Mass R. C1v p. 56(c) Bairowsv Waleham F1re Dist., 82 Mass App Ct 623 625 (2U12)

4 The recordmg (“audm/vrcleo recordmg”), posted on YouTube at www,YouT ube com\watch’?v M7 OGbuHN WU .

" is the best evidence of what was said at the mesting, and has been viewed by this Court The summaty Judgment

_record includes a transcript of the hearing prepared by counsel for PPS, which has” m1ssmg words but otherwise .. - ‘

appears to be accurate. Plaintiff submitted no alternative transcript.
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(citing Cassesso v. Comm’r of Corr,, 390 Mass. 419, 422 (1983)). In assessing the record ona

piotion for summary judgment, all reasonable inférences are drawr in favor of the nonmoving

p’uiv Terra Nova Ins, Co. v. Fray-Witzer, 449 Mass. 406,411 (2007). .'M'Oreover, in reviewing
a bummary judgment. motion, the court does not ¢ Iesolve issues of material fact, assess

o G‘dlblhty or weigh ev1dence ” Kellyv. Bugham & Women’s Hosp,, 51 Mass. App. Ct. 297,

‘_‘_299 n4 (2001). Thc_e_ moving party bears the burden of demonstrating the absence of evidence to

. suppovt the nonypgoving party’s claiws. Flesher V. Technical Contimyunications Corp., 410 Mass.
805, BIT (Y.

18 Anpllcaimn of the Legal Standard

Amy Tras; a productive employee of AN S, opened her own conipeﬂﬂg nail salon on

TFleet Street in the Noith End, which she had every right to do. Newspaper articles inaccuratel&
. reported that Amy Tran would soon be-moving her own business thére from Cross Street, when
in fact Amy Nails & Spa was Ryan Tran’é and Kim Tran’s business, and it was not about to - -
close, However, no defendant made any false or misl_eading statement about ANS’s business.
- ANS’s claim:s against the defendants rely on unsu;jported‘factﬁal 'aliegatib'ns, hearsay staterhents,
ATL inaccurate descriptioni of the N’Gighbbfhﬂﬂﬁi’COUHCI] mée;finggaarid"-iriéc(‘,urat‘e héwé' coverage ' - '
. the'meeting. Inthe absence of any evidence of a f._a_i_se or deéepﬁvé‘s;tate'ment by"ar_ly

defendant, summary judgment wiust be-granted for the deféndars. | |

A.ANS Has NG, B, o 93% Claim Aoainst Andy Tran o Her Businesy Bellissime,

1. Theie is no evidence of iny ﬂd‘-.se'or'misleading'Statement S

e othegunfair of dece ;mve pzactme b‘y Aty Tl'cﬂl or ¢
Lulhswno . .

ANS argues that Amy Tran and her business Bellissilno violated G. L. ¢. 93A by falsely

repr'ési'enting to the Neighb0r1106d Council that she was moving her own Norih End business .




.

from 66 Cross Street to a new location at 12 Fleet Street, in order to get approval for the new .
business from-the Neighborhood Council. ANS Br. at 1. This Court’s review of a transcript and

an audio video recording’ of architect Phung’s presentation to the Neighborhood Council on -

their behalf reveals no false statement or other misrepresentation by Amy Tran or Bellissimo.

- ANS uilegesthal architect Phuag’s presentation to:the Neighborhood Council was

.desigried to deceive the Connciliintty belicvingthat il was'considering the relocation of ANS.-

See ANS Vr-aid

. Nothing i e transeripe or audio vidéo recording supposts-this claim: A

Cﬁ;zmcil':ﬂlelntm%-’ggggin:—:‘ b miating 230, the petitioner is seeking to change the retail location

thai used ic be'§ fg’w.’ught retail siove 10 a naitwxion and spa.” PPS Ex.. D (emphasis added). The -

.issue before the neighborhood Council is the conversion of a retail store-to a nail salon, not the

relocation of ANS’s business.
A%

ANS further argues that the following statéments by architect Phuing were unfair-and

. deceptive statements of Bellissimo and Amiy Tran, falsely suggesting that Amy Tran was moving

her business instead.of opening a new business that would condpete with ANS: -

Phung: ... The project is converting an existing retail space into a nail salon.- My

" client, we call her Amy, she has beeir wotling in this‘area for 20 yeass and ‘
unfortunately the employiment that she’ have-{sic] right now.the lease will endat™
the end of next year, so they have o move out - and ke found this place. -~
unfortunately, we have to go to.the zoning board of appésls because the zoning is
for a multi-family residenet; but-therels retail spade thatwe want a beauty: salon
therefore we:appeal. Lo o : : ' .

-Board: What’s the present location’/

Phung: 66 Cross, Street. -~

* Ag noted supraat?, n. 4, the only evidence in the summary judgment record of what was said at the meeting {s a -

transcript prepared by counsel for PPS: However, in order to give ANS the bienefit of the doubt, and because al!
parties rely on what allegedly was said at the meetlng, this Court has reviewed the best evidence of the meeting, the

audio video recording,

e et i




. PPSJA. Ex, D. Review of the above statements shows three flaws with' ANS’s

CX

-argument. First, as noted above, architect Phung is addressing the Neighborhood

Coum {5 concern about conversion of retail space into a nail salon, not the relocation of’

a business,  Secon], Phung informs the board that Amy Tran is an employee of ANS, not

- an gwaer. Third, Phung's statement that ANS’s “lease will end at the end of next year” is

., accurate; the meeting was-in Aprif 2016 and thie Lease:expiyed on [pecember 31,2017 i

.fmd our ]emdlmd” PPS JA Exs I )‘) Althcmgh i duty c,dqi lmdeI G L:e. 93A to dlSClO&E ‘

i

/\N‘s ar ;»m vt miwi‘ ssi it {[izr the Le r:mir@d i)n‘ E.-'-‘sct;!?sher; .’H. 2017, and-that

.ﬁé oss St emggm min s il g5 o g firx‘k 0 bx,. demetis wd /smy Ndllb & Spa was g

1ot cioqmg audrg‘m Tran kngnv ihis. /\N Hr.at 7-8. If f:hnre wag & ,u{mw Ihﬂl Amv Tran

knew that ANS mlght contmue to operate in 20 1 8, after the Lease explred relymg on

termination of the Lease to ﬂet Ne;gnhorhood Council approval couid drguably be unfair or

.deceptlve I—Iowever there is no ev1dence that Arny Tran possessed thlS knowledge and indeed

ANS ess.e:ntlally admlts that Amy Tran did not hdve such know‘lecigc AN? s manager Ryan

'[zan states in his dlfidﬁvﬂ ﬂ]rje ihr, ‘only pauay [su j wkm had: cmtual }Lm) wledgv of the terms oi the

. Plami lff’ s lease at- al] relwam thnes aﬁc 2016.where myself i rhy w:fe our agem Budi Setlyono .

vio ru.mﬁ 'am}m Ume, ofa tmma(,tmn, see S hcel hy v, I apton, Industrle

mdtendi facts knos

ine., 24 \/Iass App Ct. 188, 195 (1987}, \ﬁ}hele 15 B0y uébllity for fallmg to d\ﬂcloss wh&t a

person does not know ? Underwﬁod ' Rlbﬂl&n, 414 Mass 96 100 (1991) mtmb heglly, 2,4 |

Mass, App Ct at 196 e i

¢ Moreover, even if there were evidence that Amy Tran knew of the possibility of AN

iemaining o’peh after December 31, 2017, and there'is,_no such evidence, it defies Jogic to -




conelude that she caused architect Phung to make the misleading statement that she- was moving
her om_ﬁusiness. Had this been her intent, Phung would not have referred to her as.an
employee of the business..

The Court further notes that Neighborhood Council members asked questions about the -

.'prop_osed nail saton’s hours of opesation, how long construction would take, the venting of

~ fumes, signage, anibthe broken avandng durrently in front ol Jie retail store. See PPS-J.ALEx. D,

No one ashad- &ﬁg@r’ sations about grographie conceniration of nail salons, a:na ANE allmiis that

.g~

k-

%7

12 .Fit':et l':%i'_res:.i. b HIoCKS E}.\?&’k‘\:_i“-llff)i .00 Liss bireel, f\NE,l Biat i anw ifie
4,{ N“}ghbmhom. Lm st s eoucerns, i1 1S uncicar whethar ald“menls about the future of Amy
' . Naﬂs & & apa s 5\ “ation on Cross Strest would even have been f‘nater;al

i ANS futilely relies on news coverage of the Neighborhood Council hearing, in particular.
an. on—hne article stating ihczt "‘Belhssmlu Nail and Spa’is commg 10 Flc:et Street in the former |
location of the Twilight clothing shop. The qhop is bringing the team from Amy’s Nails
ulzrently on Cross Street that will be closing &horﬁy » See PP A Fx I Exhxblt 1. Any

magcmatg mfmmdmon n ihe: article was. xms,ly frustrating for: ANS But there is no evidence

the i the, defeud'}ma had nyihmg o do with the confent of tim arucfe othet fha.n archltect Phung ‘

u'—:kmg a truthim, pime*:hb(m m she ‘\Ietghbo;hoou i,ounul

ANS also iegcs that; m’”(}l(; ATy Trarwas "c,ueﬂy’j teihng AN '§ custoriers about

wor move. ANS Br. s 2. Howeler, the suknmary judgmem recard ‘dnes‘uot cohtain a single !

affidavit from any current or former ANS customer, Moreover, ANS’s owner Kint Tran admits

14

ot Aeony Pran informed her that she would be opetiingher own safon and that Amy Tran offered . -

Cto 1eave but Kim.Tran specxﬁcally asked her to stay and continue workmg at ANS while she was .

\ vorkmg on openmg her own salon. S(}} 6

1




ANS admits that Amy Tran had no contract that barred her from competing with ANS ot
{rom-soliciting customers of ANS, and that Tran never took any customer list or other alleged
- promwietary information of ANS.: SOF 12, 14, Therefore, the only alleged ﬁnfair and deceptive -
_ practice:by Amy Tran éx}d Bellissimo is the making of false or misleading statements. There is
o evidence in the sumiary judgment tecord that Amy *.I'ran made or caused to be made any

false-or misleading siatément, anditheré is no evidence that #ayone;other than Amy Tranor + s

2

arChitect‘Ph‘ung*ﬁ‘@(ic any‘sizit«!;‘i11m.t“ozzi behabfol ¥ i“lS%lﬂlO Thetrefore, summary judgment L
"l - . B

- st be praute ,wy Tran and Bellissimo on ANSs sole resnaining claim agaiost -

B thc,m imdt,r e ©. “BA

Fhdre is no evidence that ANS suffered monetary damages
caused by Amv Tran or Belhssnno

Altimugh th? Comf negd-not aeach the issue ot {Ianrmgcs5 1t notes that the. sumnary
judgment record contains no evidence of damages caused by defendants’ conduct that would
enahﬁa ANS to recov'er a damages award.- ANS has adduced evidence that it “experienced the .

ioqs of morethan half o hmr repular cistomers-after BLH{\ nns% ciened, T FPS T AV E L Y28, ke

- and it e.uu nitted gross mcome »,trstrwtz anis mﬂerlmg a dmp 11 m ICVELNGS, G0 id. Ex:H. -7 o - A
, Hnwever there is no ev:c‘enrc *h Aty cmtﬂmei stoppr*d pdtmm?mg AN Lsed ox amxgtaken

e wei that ANb fathiciose, avarpmined t(}t-}u}ftyﬁ.?‘r‘ai’:}’s'lo‘vai. mat‘rjmers stayivg swith her" when - "

sim opened her new husmesc\ Sas SOF 6 (ANS’s- adm;sanon tha when Amiy Tl'z‘n informed

/\.N S’s owner Fim Fran that she, would be openmb he:* OWI mion dnd offered 1o leave, Kim’ T'ran

3 emﬁmalv askedde to. aid A ot ”ﬂw mle sl’ *waamwori\ g onvopning her own ’
o e _ ,,




L 'no reasonabie jury could condude that Amy Tra.n or- Beihsqtmo c,aused aachltect Phung to make

| salon). Therefore, there is no evidence of causation of damages, a critical element of any. .
damages.claim,® . . . .o
B.. ANS Has No Negligence Claiin Against PPS .

fn A_NE_‘;.‘_,’g sole claim against PPStis for negligence, based‘on-;PPS;’s:aileged,vio]attoo'.of 231,

-~ CMR 4.01(5)(f); part of the Rules.of Professional Conduct for Massachusetts architects, which .
‘provides that an “architect shall not engage.in conduct involving fraud or wanton disregard ofithe:~ . . ~*...+-
-rights of othess.”; See Complaint §977-81." AMS citesno.case that wot.:}.dl.:e]low{reoovery. et

: ;agai.nsth.P:S- vot'). A w;@m;ry 101'1-1-1eg,i1sreno<= or m‘yother l.heot.y -t)ased oijf:-:‘“i.t's"-'t'e*;;re.scl'ttation :ot:'a;;‘ol‘i;ent :

‘. .(hero, Am3 nan and Be111351mo) to ;_,am approvaE by a pubho board or counoﬂ wlhﬂe e

. elmultaneously representmg a competmg busmess (here, ANS) n. other mattets and the Court g -
aware-of no case on point. Indeed; a claim of negligence based on alleged false and mlsleadmgs "
. 'reptesenteittone see‘r-ns‘, 1nternally ttlloonsi"steot : o o | L
. To the extent that a court might 1nterpret ANS’s neghgence clattn a.s a olalm of fraud

based on: mlsrepresentatton to the Nelg,hborhood Councﬂ such ¢lann has no factudl support and

amendment of the Compla;nt to add such a cla.lm would be futﬂe 7 The Court has explamed why

- L

:.any false or mlbleadmg statemont on then behalf See supra at 4 8 However the undlsputed

: fact that PPS was pe1 forrmng a1oh1tceturai serwces fo1 ANS at the ttme of the‘Nelghborhood Ry

Counozl meetmg raisds the powb’thty that IPPQ had mfdrmatlon abOllt AN& § pluns to keep

= operatmg Arny Natls & Spd at 06 Cross %eet aﬂer its ) case expued that was m}known to Amy B e [ :

a

§ There i is also no evidence in the summary jutigment record that the decrease in revénues exceeded the decrease in .
ANS’s costs after it ceased to employ Amy Tran. Presumably Tran was bringing in far more revenue than her saiary
and other costs of her employment giving ANS a financial inotivation to bring this ]awsmt B >

! Amendment of the claim at this junoture could also be unfairly prejudicial to PPS, See Mass, R, Civ. P. 15.

9
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8c
Tran. Bvidence of such knowledge could Iead-a reasonable trier of fact to find that certain: - e
statements made to the Neighborhood Council by architect Phung were rﬂisleadihg. 'Howeyef, '
there is no evideﬂ,ce in'the summary judgment record.of such knovs)ledée. As noted-above; 1
ANS’s manager Ryan Tran stated under oath that the “only party [sic]-who had actual kniowledge
of the terms of the Plaintifl’s lease at all felevant times after 2016 where iyself, my wifé, our™
agent Budi Setiyono, and"our landlord. PPS J.A. Ex. [; 929! The'r‘efore' evén if the Cotirt ;give‘sf“. B

ANS the benefit-pLthe doubt By interpreting lts neghgenue claintas a clalm fnl

mmepra\enta tegemmary judgmenit musi be granted in favor Oi.lt‘Pts'.‘-: S

CONCLUSION AND ORDER *

- Motion of Defendants Bellissimo Nail & Spa; LLC and Ngoctuyet Huynh Tran-for ~-
. Summary Judgment (Docket #:12) and:Defendant’ Phung Porzio Studlo of Archltectme Inc s
Motion for Summary Judgment (Docket # 13) are both ALLOWED Judgment shall’ ente1

against plaintiff in favor of all defendants, and the case shall be closed. -

Dated: June V1., 2020 - - . ¢ *\ ? /\ ]

Ro rt L. Ilmann L _ L
Justibe of # ;Supemortouﬁ ”'“,7"- Be At
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