DEM Agreement No. LW-1
AGREEMENT
be;tween
THE COMMONWEALTH OF MASSACHUSETTS
Acting by and through the Department of Environmental Management
| and

THE BOSTON REDEVELOPMENT AUTHORITY

Relative to

DEVELOPMENT AND MANAGEMENT OF

PUBLIC OEEN SPACE ON AND ADJACENT TO

LONG WHARF, BOSTON

THIS AGREEMENT, entered into this /4 day of V%f-, 1984, by and
between the Commonwealth of Massachusetts (hereinafter referred to as the
"Commonwealth"), acting by and through the Department of Environmental
"Management (hereinafter referred to as the v"Depar‘tment”), pursuant to and
by virtue of the powers conferred by Massachusetts General Laws, Chapters 21
and 132A, as amended, and by Section 19A of Chapter 589 of the Acts of
1983, and the Boston Redevelopment Authority (her‘einafter'r‘efer‘r‘ed to as the
“Authori'ty“),. pursuant to an;:l by virtue of the powers conferred by Massachusetts
General Léws, Chapter 121B, as amended, and Chapter 652 of the Acts of

1960.

WITNESSETH THAT:
WHEREAS, the Authority holds title to real property on and adjacent to
Long Wharf in the City of Boston (hereinafter referred to as the "Wharf

Site") as shown on the plan set forth in Exhibit A; and
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WHEREAS, the Authority has prepared a Master Plan for the Wharf Site
which calls for the development of a public open space area thereon to be
used in a variety of ways, including a major entrance to the Boston Harbor .
Island State Park (hereinafter referred to as "Harbor Island Park'"), an intro-
duction to Boston for visitors sailing or motoring into the. harbor and the
focus of.a.highly functional, interconnected land and water transportation
system; and |

WHEREAS, certain elements of public open space adjacent to the Wharf
Site have been already developed, including the Waterfront Park, and site
improvements adjacent to the Marriot Hotel at Long Wharf and the New England
Aguarium, Inc.; and

WHEREAS, certain private, commercial excursion and commuter boat
operators presently tie-up at the Whar‘f Site and use space thereon for ticket-
ing services under certain license agreements with the Authority, as identi~
fied in the schedule set forth in Exhibit B; and

WHEREAS, the Department is established as the "acquiring égency"

- relative to the development of the Harbor Islands Park, pQrsuant to the
provisions of Chapter 742 of the Acts of 1972; and

WHEREAS, the Department has prepared a Master Plan for the Harbor
Islands Park which states the necgssity of ir;cor'por‘ating a central, mainland
access and orientation facility for the park on the Boston Waterfront, adjacent
to public mass transportation and accommodating boat shuttles to the islands
located within the park; and

WHEREAS, the Wharf Site uniquely satisfies the Department's require-

ments for such a mainland facility for the Harbor Islands Park; and
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WHEREAS, the Department has been authorized by Section 19A of
Chapter 589 of the Acts of 1983 to expend a sum not exceeding seven million
($7,000,000.00) dollars for improvements and associated costs et the Wharf
Site; and

WHEREAS,‘the Department intends to make available_an additioﬁal two
million ($2,000,000.00) dollars from other sources for improvements and asso-
ciates costs at the Wharf Site; and |

WHEREAS, the Department, in Section 19A of Chapter 589 of the Acts of

1983, has been authorized to transfer funds to the Authority, for the purpose

U

of improvements and assocxated costs at the Wharf Site, subject to thlS

ES——
T T e ——— e ——————

Agreement relative to the use of such transferred funds; and

WHEREAS, the Department has determined that certain actions relative to

the project (as hereinafter defined in Article 1, Paragraph A.1 of this
Agreement) may appropriately be performed by the Authority on behalf of the
Commonwealth.

NOW THEREFORE, in consideration of the mutual covenants and conditions
contained herein and for other good and valuable consideration, the parties

hereto mutually covenant and agree as follows.

ARTICLE |

Duration of Agreement

This Agreement shaH be deemed to remain in full force and effect for a period
/

of nety nine (99/) years from and after the date of execution, which,

Agreement may be extended by the parties.
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ARTICLE I

Definitions and Exhibits

A. Definition of Terms. The following terms shall have the following mean-

ings in this Agreement:

1.

"Project" - The acquisition, design, construction, management and
maintenance of public impr‘ovements within the Wharf Site and

consisting of land owned or to be acquired by the Authority,

Jincluding without limitation, seawall, bulkhead, paving, walls, plant

material, street furnishing, lighting, site utilities, outdoor exhibits,
storm drainage, docks, and a Visitors Center (as hereinafter defined)
building or buildings including, public information, wash rooms and
exhibit facilities, ‘and a combined ticket sales office for all com-
mercial boat operators tying up at Long Wharf, and any associated

activities as agreed mutually by the Department and the Authority;

"Public open space use'" - Public uses associated with the waterfront

site including, without limitation, improved boating and docking
facilities for Harbor Island Park ferries, commuter boats, excursion
boats, and transcient boating space; passive recreation including
walking, sitting, thinking, eating, viewing and the like; public
spaces for ceremonies, public events and public .enter‘tainment; and
related facilities;

"Visitors Center'" - Structure or str‘uctures‘which may be built on a
portion of the Wharf Site to provide for interpretive exhibits con-
cerning the Harbor Island Park and the Commonwealith's system of
state forests and parks, centralized ticketing and information facil-

ities, exhibits concerning the Wharf Site and the Boston waterfront,
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vsheltered waiting spaces, public indoor facilities and services as ' 1

deemed appropriate by mutual agreement between the Department !

and the Authority. | i
4. "Transferred funds" - Any funds transferred to the Authority by %

the Department in accordancé with Section 19A of Chapter 589 of %
the Acts of 1983 and from other sources;

5. "Project Development Fund" - Any and all funds held by the

Authority in accordance with the terms of Article VI of this

Agreement;

6. "Annual Maintenance Fund" - Funds provided by the Authority |
and/or others for the maintenance of the Wharf Site on an annual
basi;.

7. "Wharf Site" - All land included withir] Areas 1A, 1B and 2 as
depicted on the plan entitled "Wharf Site", set forth in Exhibit A; .
provided that the bound;ries of said Areas may be revised in
acc_:or‘dance with Article V, A.

8. "Allowable Costs" - Any costs for purposes set forth in Article IV,
Paragraph B.1 and 2 and Article VI, Paragraph F of this Agreement,
if and only if incurred in the manner set forth therein;

9. '"Invoice" - Commonwealth of Massachusetts Standard Invoice (Form
No. CD=-12) or Sl.JCh other forms as determined by the Department;

10. "Contract" - Any binding agreement, including but not limited to
designer services contracts, other consultant contracts, and con- .

struction contracts;
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B. Exhibits. The below indicated exhibits are attached hereto and incor-

porated as a part hereof.

1. "Exhibit A" - Plan of the Wharf Site.

2. "Exhibit B" - Schedule of Wharf Site Licensees.

3. "Exhibit C". - Project Development Fund Budget.

4, "Exhibit D" - Schedule of Funds to be Transferred.
5. M"Exhibit E" - Maintenance Activities.

- ARTICLE I

Responéibilities of the Department

The Department agrees:

A. To transfer, subject to the provisions of this Agreement, funds totallihg
in aggregate an amount not exceeding nine million ($9,000,000.00) dollars
to the Authority, in such amou-nts, at such times and upon the
conditions referred to in the schedule set forth in Exﬁibit D, following
receipt of an invoice or invoices, relating to allowable costs for purposes
set forth in Article |1V, Paragraph B.1 and 2, and Article VI, Paragraph F;

B. To assign by notice a Project Manager or his or her successor to provide
project management, planning, design and engineering technical assistance,
liaison and project review services to the Authority during the planning,
design and construction phases of the Project;

C. To provide for the programming, design, fabrication and jnstallation of
interpretive exhibits i.n the Visitors Center;

D. To permit the Authority to participate in the review of designer and
contract performance ana to attend meetings and presentations relative to

the design, fabrication and location of the interpretive exhibits;

LEG5/A/050484 ‘ -6 -




To accept, on behalf of the Commonwealth, a long-term leasehold interest

in the Visitors Center and/or .the land beneath and/or adjacent to it in

~accordance with an appropriate lease agreement, upon completion of the

appropriate construction phase of the Project.

To approve and accept, on behalf of the Commonwealth, a restriction
granted by the Authority for; public open space use on its title to the
Wharf Site, as described in Exhibit A, by means of an easement duly
recorded in the Suffolk Registry of Deeds.

To provide, subject to the availabflity of funds, all staff necessary to
operate and maintain the Visitors Center following acquisition of leasehold
interest therein by the Department;

To plan and implement, in conjunction with the Authority and others, an
on-going program of exhibits, events and activities for the public on the
Wharf Site following completion of the Project; '
To make space available in the Visitors Center for centralized ticket

sales for public and private water-based- transportation providers operat-

ing from the Wharf Site.

ARTICLE IV

Responsibilities of the Authority

The Authority agrees:

A.

To acquire by purchase, gift, con-trib}ution or otherwise, or through the
exercise of its eminent domain power pursuant to applicable law that
portion of the Wharf Site, as set forth in Exhibit A, which is not owned
by the Authority as of the date of this Agreement. |

To enter into a contract or contracts for professional designer and

related services for the preparation of schematic, preliminary and final
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design plans and specifications and for designer services during construc-
tion for the following elements of the Project, at a minimum: ‘
1. Site improvements at the Wharf Site, as described in Article II, {
Paragraph A.71; and %
2. Visitors Center building, as described in Article Il, Paragraph A.3. |
In connection with the foregoing to secure all permits and/or approvals
required by applicable law in order to con4str'uct the Site Improvements
and the Visitors Center building. |
C. To comply with all appropriate laws of the Commonwealth and any other
pertinent laws, rules, regulations and guidelines relative to the selection |

of professional designer services and contractors, if applicable;

D. That the Department shall have the right of prior approval relative to ,
the following contract-related matters for any contract to be 'paid in

whole or in part from the Project Development Fund:

1. Form and content of the contract; E
2. Process for selecting the contractors;
3. List of finalists eligible to compete for the contract; )

4, Contractor, including sub-contractors;

5. Award of the contract;
6. Notice to proceed for any phase of the contract;

7. Change or addition to any provision of the contract, and

8. Change order, extra-work order and the'like.

Provided, further, that the Authority agrees that the exercise of such ‘
right of prior approval in itself shall not be deemed to make the ’
Department a party to any such contract, nor shall any change or

modification which the Department may require the Authority to perform

prior to granting any such approval be so deemed, unless the Department

is a co-signer of such contract or other documents.
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E. To structure all contracts for professional designer services such that all
payments for such services are contingent upon the Authority's receipt
and apbrbval of deliverable products, and, further, to permit designated
agents of the Department to participate in the Authority's process of
approving such products; provided however fhat alternative methods of
structuring professional services in any contract may be used by t.he |
Authority if approved in advance by the Department;

F. To require any professioﬁal design contractor to comply with all applic-
able federal, state and municipal, laws, ordinances, regulations, admini-
strative rules, codes, and standards;

G. To provide to the Department two (2) copies of all correspondence,
minutes, memoranda, reports, plans, drawings and the like relative to
the Project;

H. To provide to the Department upon its request a report summarizing the
status and current completion schedule of any contract funded in whole
or in part from the Project Development‘ Fund;

l. To assign by notice an individual or his or her successor who shall
serve as Project Administrator for ail activities relative to the Project for
the Authority;

J. To establish, with the appr-‘oval of the Department, prior to the final
design phase of any portion of the Pr'oject,'a "fixed limit of consfruction
cost" which shall include a fifteen percent (15%) construction contin-
gency, and which shall comprise the construction budget for .such portion

of the Project;

K. To refrain from awardiné any contract for the construction of any portion

of the Project for which no qualified and responsive bid has been received

|
o
,
|
H
]
|
i
;
!

by the Authority at a price equal to or less than eighty-five percent
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(85%) of the specified "fixed limit of construction cost", unless or until

the parties mutually agree to révise the overall Project Development
Budget, set forth in Exhibit C, to increase the applicable portion thereof i
to cover the bid received, or the Authority has recommended to the
Department a means of making sufficient funds available to pay-the cost

of the difference between said price and preferred bid and the Department
has approved such recommendation; provided that in the event that

either a Project Development Budget revision is not agreed to by the
Department or the recommendation by the Authority is deemed unsatisfactory
by the Department, the parties shall mutually agree as to the actions to |
be undertaken in order to construct that portion of the Project. Co

L. To notify the Department in advance of all meetings, presentations and

the like relative to the Project;

M. To provide the Department staff members assigned to the Project with
office space including at a minimum for each a desk and convenient use

of a telephone;

N. To provide clerical support and postage to Department staff in support
of the Project; |

O. To provide for full-time construction inspection by a resident engineer
or clerk of the works throughout the duration of any and all construction
contracts awarded pursuant to this Agreement, who shall be responsible
to the Project Adrﬁinistr‘ator and who shall have demonstrated capabilities

in the inspection of the type or types of construction to be performed

under such contract and have a minimum of five (5) years of appropriate

field experience;
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P. To transfer to the Department, on behalf’of the Commonwealth, a long-
term leasehold interest in the Visitors Center and/or the land beneath
.and/or adjacent to it as identified as Area 1A in Exhibit A, in accord-
ance with a lease agreement, upon completion of the appropriate construc-
tion phase of the Project;

Q. To execute and dtuly record in the Suffol.k Registf‘y of Deeds an easement,
on beﬁ.alf of the Cqmrﬁ/onwealth, placing a restriction for public open
space use on the title of the Authority to the Wharf Site, as described

in Exhibit A, for the duration of this Agreement, subject to the long-

term lease of the Visitors Center and any other temporary or permanent

easements of record at the time of such recording, upon completion of

-all construction phases of the Project. In addition to the foregoing and

for the duration of tﬁis Agreement.

1. The Authority shall not grant any permanent easements affecting

| any portion of the Wharf Site aftér the execution of this Aéreement
without the prior approval of the Department.

2. The Authority after the execution of this Agreement shall submit to
- the Department for approval all agreements with licensees and
sub-licensees within Area 1B prior to execution; provided, how-
ever, if within thirty (30) calendar days of receipt by the

Department such agreements are not approved or disapproved by

notice to the Authority, they shall be deemed approved.

3. The Authority after completion'of the Project shall submit to the
Department all agreements with licensees and sub-licensees for the
use of any portion ‘of tl';e Wharf Site within Area 2 prior to exe-
cution for a determination by the Depar‘tme‘nt whether such agree-~

ments are inconsistent with the public open space use restriction;
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Project Management and Maintenance

provided, however, if within thirty (30) calender daYs of receipt
by the Department a determination is not made by notice to the
Authority, they shall be deemed by the Department to be consistent
with such use.
To maintain separate full accurate accouﬁts, ;‘ecords and books relative
to the Project in such manner and in such detail as the Department may
prescribe consistent with generally accepted practices for accounting for

capital improvements for a project funded by the Commonwealth;

ARTICLE V

A.

The Authority and the Department agree that the boundéry lines of
Areas 1A, 1B and 2 within the Wharf Site, as set forth in Exhibit A,
may be revised by agreement of the parties at any time and all refer‘ences'
in this Agreement to said Areas shall mean the béundaries as revised.
The Authority and the Department agree that during construction of the
Project, when responsibility for the development thereof is referred to
by either party to this Agreement in any notice, publication or on any
sign, joint involvement shall be referenced.

The Authority and the Debartment agree that within Area 1B, as out-
lined in the Plan for the Wharf Site s~et forth in Exhibit A, that priority
assignment of the right to dock in such area, upon completion of the

Project, shall be given by the Authority to operators of commuter boats

and Harbor island Park ferries, as licensees.

The Authority agrees to fund or cause to be funded the annual main-
tenance of the Wharf Site, covering the Maintenance Activities and
Budget as descriped in Exhibit E, on‘a continuous basis foer the duration

of this Agreement, and it shall guarantee to the Department an Annual
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' Maintenance Fund in the total amount of no less than One Huhdred {
Thousand ($100,000.00) Dollars, for every year after completion of the |
Project. For every successive year after the first, the Annual" |
Maintenance Fund shall be adjusted according to changes in the United
States Department of Labor "Consumer Price Index for all Urban Consumers®.
This Annut | Maintena <¢ . 'n~ si3ll be provided by the Authority from
various sc ,rces,' such 2. « ar s, -ontribt 7onsv and loans from appro-

priate public and private sources, revenu:s or otli:r income from the

licensees or sub-licensees within Area 1B and to': e extent necessary

licensee income from the remainder of the Wharf Site, and the related
Budget may be revised by mutual agreement of the parties. Any monies

from the beforementioned sources received by the .Author‘ity in excess of

C
) the guaranteed Annual Maintenance Fund shall be used by the Authority
,Z for the maintenance of the Downtown-Waterfront Park which is adjacent
to the Wharf site to the extent required to assure an acceptable level of
high quality maintenance. Notwithstanding the foregoing, the Department
shall have the right to perform and fund at its own expense maintenance
activities within the Wharf Site; provided that the Depértment shall not

duplicate, interfere or conflict with the maintenance activities of the

Authority and notice shall be provided in advance to the Authority.

E. The Authority and the Department agree to negotiate in good faith and ' f,
use their collective best efforts to organize a non-profit entity prior to
the construction of the Project which would assume the r.'esponsibility for
the regular maintenance of the Wharf Site for the duration of this

Agreement. Members of this non-profit entity may include but shall not

be limited to property owners located on or adjacent to the Wharf Site,-
such as the Marriot Hotel at Long Wharf, New England Aguarium, Inc.,
and the New England Telephone. In no event shall the Authority be
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released from its obligation to provide such maintenance, as set for‘t‘h in
Paragraph D abO\'/e, unless both parties mutually agree that such non-
profit entity has the capacity and the financial resources to assume the
maintenance responsibility. The Authority shall include in the contract
or contracts for professional designer services, referred to in Article 1V,
A, as an element of the scope of work the preparation of a study of the
rﬁost appropriate entity to assume the maintenance responsibilities for the
Wharf Site.

The Authority and the Department agree that all areas of the Wharf Site,
except as other_'wise mutually agreed in writing, shall be open and access-

ible to the general public.

ARTICLE VI

Project Development Fund

A.

Revenues and Accounts

The Authority agrees that it will establish and maintain an account as

hereinafter provided, in such manner that:

1. The Project Development Fund account shall be separate and distinct

from all accounts of the Authority relative to any other project,
purpose or enterprise adminis:cered or engaged in by the Authority;

2. All transferred funds received or held by or for the account of the
Authority for the purpose of or in connection with the dev;alopment,
execution or administration of the Project will at all times be
segregated and held in a bank account separate and distinct from
all other fuﬁds and bank accounts of the Authority; and

3. All interest on transferred funds pursuant to thi;s Agreement which
is accrued in the Project Development Fund account shall not be

expended or withdrawn therefrom; provided, however that the
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Department, following proper notification to the Authority that the
Project has ended may withdraw an amount equal to all such accrued

interest and shall transfer such amount to the State Treasurer for

deposit in the General Fund of the Commonwealth, unless otherwis.e
agreed by the pafties. |

All transferred funds in connection with the Project shall be deposited

only in the Maséachusetts Municipal Depository Trust, or other bank or |

banks approved by the Department and in accordance with an adminis- i

tration fund agreement or agreements between the Authority and such

bank or banks, such agreements. to be in a form as prescribed by the '

Department. All monies on deposit in such bank accounts shall be

defined as "Project Development Fund"'.

B. Disbursements or.' Expenditures

The Authority agrees that upon receipt and its approval of all vouchers

or requests for payment from professional designers or construction
contractors covered by this Agreement, it shall submit the same to tHe
Depar‘tment,v who in turn'may disapprov~e by notice to the Authority said
vouchers or requests for payment within fifteen (15) calendar days of

réceipt for non-compliance with the provisions of this Agreement or the

particular desyign or construction contract, specifying the reasons for
disapproval, 6therwise they shall be deemed approved. In the event of %
any such disapproval, the Authority may resubmit the voucher‘s.or‘ 5
requests for paymeht accompanied by such additional documentation to
satisfy the concerns of the Department. The Authority shall have the
right to make disbursements from the Project Development Fund in

payment of vouchers or requests for payment which have not been

disapproved within thirty (30) calendar days of their receipt by the ‘
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Authority, as required by applicable law. Any interest on payments due
any professional designer or construction contractor resulting from any
delay in the payment thereof shall be an a“owable cost under this
Agreement and shall be payable from the Project Development Fund.

C. Rights of the Commonwealth with Respect to Bank Accounts of the

Authority
1. The Authority agrees that if either one or both of the following

events occurs and is not corrected or remedied to the satisfaction
of the Department, then the Department shall have the right to
direct the bank with which the Authority maintains the Project
Development Fund account(s) to refuse to permit any withdrawals
from any such account(s) until further notice from the Department
and after reasonable notice to the Authority if,
a. The Authority shall have defaulted in the observance or per-
formance of any one or more of the terms, covenants or condi-

tions of this Agreement; and

b. The Authority shall have made any misrepresentation of material ‘

fact in any of the certificates, reports, statements or other
documents or data required to be submitted pursuant to this
Agreement. .

2. I any such event occurs, as described in Paragraph 1 above, and
after reasonable notice to the Authority, the Department may itself
withdraw funds from any such account at such times as may be
necessary in orjder' to make any disbursement or expenditure properly
chargeable to the Project (including any payments due under any
outstanding contr:act of the Authority entered into under this

Agreement) and shall apply such funds in accordance with the
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applicable provisions and requirements of this Agreement. The

Authority will, at the time of opening any aécoqnt with any bank,

obtain an agreement with such bank that,

a. Upon the receipt of any direction from fhe Department, and
until such direction has been revoked by the Department, no
further withdrawal by the Authority s.h'all take place; and

b. Such bank will agree with the Department that the bank will
forthwith comply with such direction unless and until revoked
by the Department; and

c. Any withdrawal of funds signed by the Department shall be
honored by such bank only if the Authority's right to make
withdrawals from the account has been suspended. At any
time after a direction following the default or nﬂisr;epresentatfon
of material fact, the Department may authorize the bank again
to permit withdrawals by the Authority and whenever the
Authority shall have made good ail such default or corrected
all such misrepresentations to the satisfaction .of the
Depar“tment, the Department will authofizé the bank again to
permit withdrawals by the Authority.

D. Financial Management Requirements - Accounts, Records, Books and Audits

The Authority agrees to manage all funds and activities which are subject

to this Agreement so as to provide for:

1. Records that identify adequately the source and application of funds
for Project Development Fund-supported activities. These records
shall contain infor*m'ation pertaining to obligations, unobligated

balances, assets, liabilities, outlays, and income; and
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2. Effective control over and éccountability for all funds, property, |
and other assets. The Authority shall adequately safeguard all 3
such assets and shall assure that they are used solfely for author- i
ized purposes; and

3. Comparison of’acfual outla.ys with budgeted amcunts for each activity.
Also} relation of financial information with performance data; and

4. Procedures for determining reasonablléness, allowabil’ity and alloca-

‘bility of costs in accordance with the provisions of this Agreement;

and
5. Accounting records that are supported by source documentation; and
6. Examinations in the form of audits or internal audits. Such audits

shall be made by. qualified individuals who are sufficiently indepen-

dent of those who authorize disbursements from the Project Development
Fund, to produce unbiased opinions, conclusions, or judgements.

These examinations are intended to ascertain the effectiveness of

the financial management systems and internal procedures that have

been established to meet the terms and conditions of the Agreement.

They shquld be made in accordance with generally accepted auditing
standards including the standards published by the U.S. General
Accounting Office, "Standards for Audit of Governmental Organizations,
Programs, Activities and Functions". Examinations will be conducted
with reasonable frequency on a continuing basis or at scheduled
intervals, but not less frequently than every year. The frequency
of these examinations shall depend upon the nature, size, and the |
complexity of the aétivity; and

7. A systematic method to assure timely and appropriate resolution of
audit findings and recommendations. The Authority further agrees
that it will,
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a. Maintain separate full accurate accounts, records’ and books
relative to the Project in such manner and in such detail as
the Department may reasonably pr‘éscr‘ibe consistent with
generally accepted practices for accounting for capital improve-
ments in é government environmenf; and

b. Grantto the Governor of the Commonwealth or his designee,
the Secretary of Administration and Finance, or his designee,
and the State Auditor, or his designee, the right at reasonable
times and upon reasonable notice to examine the books', records
and other compilations of data of the Authority which/per‘ta'in
to the performance of the provisions and requirementé of this
Agreement; and'

c. Permit the Department or any accountants or auditors approved
by the Department to make periodic audits, excerpts or tran-
scripts of the accounts and financial records of the Authority;
and

d. Furnish to the Department such financial, operating, statistical
and other reports, records, statements, and documents on
whatever basis as may be required by the Department; and

e. Furnish copies of contracts of the Authority entered into
‘under this Agreement and other documents in the possession of
the Authority as the Department may from time to time require.

E. Project Development Fund Budget

The Project Development Budget, as set forth in Exhibit C, may be

amended or revised by mutual agreement of the parties.
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Allowable Costs Payable with Project Development Funds

The Authority agrees that only costs related solely to the Project and
approved in advance by the Department shall be paid from the Project
Development Fund, provided that all "disbursements or expenditures shall
be in compliance with the Project Development Budget, set forth in
Exhibit C.

Schedule of Funds to be Transferred

The Authority and the Depar‘tment agree that the Department shall
transfer funds under this Agr'eemenf to the Authority in such amounts,
at such times and upon the conditions as referred to in the schedule set
forth in Exhibit D.

Certification Upon Disbursement or Expenditures of Project

Development Funds

The Authority agrees that each disbursement or expenditure from the

Project Development Fund shall constitute a certification that:

1. All of the representations and warranties of the Authority a.s set
forth in this Agreement continue to be valid, true and in full force
and effect;

2. The Authority is in compliance with all of its obligations specified in
this Agreement which by their terms or inter‘es;ts are applicable at
the time of such disbursement or expenditure;

3. AnyA conditions to the Authority's right to make such disbursements
or expenditure shall have been satisfied in accordance with this
Agreement; and

4. The funds being disbursed or expended are for allowable costs
actually incurred by the Authority in accordance with this

Agreement.
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ARTICLE VI

Miscellaneous Provisions

A.

The Authority and the Department agree that any matters related to the
Project which are not covered by the provisions of this Agreement shall
be addressed in joint consultation between the parties.
Notices. All notices, approvals, statements, reports or other documents
required or permitted to be given under this Agreement shall be in
writing, signed by a duly authorized representative of the party and
shall be deemed delivered if mailed to the principal office of the party to
which it is directed, which is as follows unless otherwise designed by
written notice to the other party:
Department: Department of Environmental Management

Commonwealth of Massachusetts

100 Cambridge Street

Boston, Massachusetts 02108

Attention: Commissioner
Authbr‘ity: Boston Redevelopment Authority

One City Hall Square / 9th Floor

Boston, Massachusetts 02201
Attention: Director

Amendment. This Agreement may not be amended, revised, changed,

waived or discharged orally, but only by a written amendment, signed
by the parties, except that E>'<hibits A, C, D, and E méy be revised by
an agreement signed by the Commissioner of the Department and the
Director of the Authority without an amendment.

Successors and Assigns. The provisions of this Agreement shall be

binding upon and shall insure to the benefit of the successors and
assigns of the public body or bodies succeeding to the interest of the

Authority and the Department.
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IN WITNESS WHEREOF, each of the parties has caused this Agreement to

be executed by its officers duly authorized as of the day

Approved as to Form:

Q 2rr2 i 9/&,%0

954 torney General
Commonwealth of Massachusetts

Approved as to Form:

Dt

Chief General Counsel
Boston Redevelopment Authority

" Agreement Approved:

CITY OF BOSTON

City o Boston

LEG5/A/050484

first above written.

DEPARTMENT OF ENVIRONMENTAL
MANAGEMENT

Coi. ‘ssioner

~utenso h,

STON REDEVELOPMEN AUTHORITY

Approved as to Form:

\'-. , / )
.l""',.')/"\ i/ //(/ /"

< Corporation Counsel/%

City of Boston
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EXHIBIT B

SCHEDULE OF WHARF LICENSEES

As of the date of the Agreement

Boston Harbo.r' Cruises
One Long Wharf
Boston, MA 02110

Rick Nolan, Treas./Matt Hughes, Capt.

Bay State Spray
20 Long Wharf
Boston, MA 02110

Richard Nakashian, President

Lawrence Cannon
67 Lovell Road
Melrose, MA 02176

The Chart House, CHE - d/b/a
7432 lLa Jolla Blvd.
La Jolla, CA 92037

Custom House Block Trust C/O
Wilder/Manley Associates, Inc.
66 Long Wharf

Boston, MA 02110

Al Manley
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EXHIBIT C

PROJECT DEVELOPMENT FUND BUDGET

i, PROJECT. DESIGN AND ADMINISTRATION
(including special consultants and

environmental fees) - $1,152,586
Il. PROJECT CONSTRUCTION

(including resident engineer and

contingencies) ‘ $7,847)414
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EXHIBIT D

SCHEDULE OF FUNDS TO. BE TRANSFERRED

I. PROJECT DESIGN & ADMINISTRATION

Funds to be transferred upon submission
and approval of invoices in accordance
with this Agreemen. . :

If. PROJECT CONSTRUCTION
Transfer of funds ccintingent upon:

A. Agreement by the Authority and the
Department that Article V,E has
been complied with;

B. Agreement by the Authority and the
Department of the boundary lines
of Areas 1A, 1B, and 2 within
the Wharf Site; and

C. Evidence of Authority ownership

of areas within Wharf Site scheduled
for construction activities.

LEG5/A /050484
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EXHIBIT E

MAINTENANCE ACTIVITIES

The Authority's responsibility to perform maintenance activities in excess of

those provided by departments or agencies of the City of Boston ‘and abutters

to the Wharf Site shall include but may not be limited to the following:

A.

Provide all equipment (including vehicles and other motorized
equipment), material, and supplies nécessary for the proper maintenance
of the Wharf Site, and to repla;:e said equipment according to a schedule
reflecting normal wear and tear;

Assign qualified maintenance personnel to perform the tasks, duties, and
responsibilities enumerated in Paragraph C below;

Maintain the Wharf Site in accordance with the following minimum
requirements for grounds maintenance:

Daily Maintenance Tasks

o Empty all litter receptacles.
o Pick up all litter and debris from walks, grass, plazas, etc.
o Sweep all plazas and sitting areas.

Maintenance Tasks - As'Requir‘ed

o Repair or replace any damaged or worn items, structures, surfaces,
etc., such as litter receptacles, park benches, light poles, etc.;

o Repair or remove any damage caused by vandalism;

o Sweep sand and dirt from all hard surface areas such as walking
paths, vehicle roads, etc.;

o Clean litter receptacies;

0o Remove sand and debris from catch basins, culverts, drainage.

ditches, etc. ;

LEG5/A /050484 ’ - 31 -




o Prune dead branches, limbs, from trees and shrubs. Cut back
.decidous shrubs and hedges as required;

o Keep all walks and roads clear of limbs, branches and vegetation
that may obstruct safe passage;

o Repair damaged pavement sur‘faces;

o Reset or r‘eﬁlace loose or damaged curb;

o Water grass and plant materials;

o Maintain tree wells and shrub beds;

o Fertilize, aerate, and lime all plant areas at appropriate times of the
year;

o Replacing bulbs;

o Repair and/or updating of signage;

0 Snow removal;

o Steam cleaning brick and granite paving.

D. Inspect the Wharf Site in accordance Wit.h the following minimum schedule:

Daily and or Weekly Inspection

(o]

Grounds, structures, hard surface for cleanliness, damage,
grafitti;
Grounds for erosion, turf damage due to disease or pests, and,

trees and shrubs for broken limbs or branches and disease and

‘pest damage;

Catch basins, culverts, and drainage ditches for proper
functioning;

Signs, signposts, fences, gates for damage or wear;
Water fountains, ir'r;igation systems, light poles for proper

operation.
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The Authority agrees to provide the Department annually with the following:

A Management Plan which shall include a brief outline of the following -items:

o A resource protection plan (law enforcement, fire protection, insect
pests, public rules and regulations, gtc.).

o A listing of the equipment and supplies the Authority‘ will use for
maintenance of the Wharf Site.

0 The number and job titles of personnel aésigned to the Wharf Site on a
full-time and/or part—tifne basis.

o A list of major repairs and alterations completed during the preceding
year.

o The anticipated expenses for the maintenance of the Wharf Site.
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