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STATEMENT OF INTERESTS OF AMICI CURIAE

This brief is filed in response to the Supreme
Judicial Court’s reguest for amicus briefs in this
appeal. The four organizations endorsing this brief
are some of the most prominent voices of the
conservation community in Massachusetts and represent
a broad cross-section of conservation, land
preservation, and environmental protection public
interest organizations. These organizations have a
combined membership of approximately 136,000 and have
been working in Massachusetts for decades. More
particularized statements of interests of the wvarious
groups endorsing the positions in this amicus brief
are set forth in Appendix A. We refer to them
collectively here as “Conservation amici.”

The Conservation amici greatly appreciate this
opportunity to present their views in this important
case. The decision in this matter could have profound
and damaging effects on protected open spaces and
parks throughout the Commonwealth. Like the Long Wharf
Park at issue here, many of the Commonwealth’s public
spaces were created through urbén renewal processes,
including two other important public open spaces in

the vicinity of the Long Wharf Park: Christopher



Columbus Waterfront Park and City Hall Plaza,’
properties that would no longer have Article 97
protection if the Boston Redevelopment Authority’s
(YBRA”) logic prevails. Numerous other park, forest,
and open space properties that were acguired on behalf
of the people of Massachusetts prior to ratification
of Article 97 of the Amendments of the Massacﬁusetts
Constitution, would become subject to conversion or
disposition without any of Article 97’s procedural
protections under the BRA’s proposed approach. It is
thus essential for the Court to uphold the Superior
Court’s decision on the applicability of Article 97 of

the Massachusetts Constitution to Long Wharf Park.



STATEMENT OF THE ISSUE PRESENTED

The issue presented is whether certain land on
the eastern end of Long Wharf in>Boston is protected
under Article 97 of the Massachusetts Constitution,
requiring a two-thirds vote of the Legislature to

effect a disposition or change in use of the land.

SUMMARY OF ARGUMENT

The Superior Court properly found thaﬁ Long Wharf
Park is subject to the requirements of Article 97 of
the Amendments to the Massachusetts Constitutioﬁ, as
amended on November 7, 1972 (“Article 97”), because
Long Wharf Park is a park and the two—thirds voting
requirement to effec£ a change in use or disposition
of land prescribed by Article 97 applies to parks. A
long-term lease of the end of the wharf for restaurant
use is both a change in use and a disposition of Long
Wharf Park. The Boston Redevelopment Authority (“BRA”)
took the parcel at the seaward end of Long Wharf in
1970 under an Order of Taking that specifically
referred to documents declaring one of the purposes of
the takingito be the creation of parkland in the City
of Boston. The BRA’s inﬁent to d§ so was fully
consonant with the underlying purpceses of the urban
renewal statute, G. L. c. 121B, § 45, which empowers
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the agency to execute takings to create parks and open
spaces on the condition precedent that they are
blighted. Since the taking, the BRA and the City of
Boston have continuously identified, designated, and
used Long Whaff’s seaward end as a park and open space
with millions of Massachusetts citizens and visitors
regularly enjoying it for those purposes. Article 97
fully applies to this important public open space on
the Boston Harbor waterfront. The Court should declare
vold any BRA action taken with respect to Long Wharf
Park that is. inconsistent with its public dﬁty to

carry out its Article 97 responsibilities.!

ARGUMENT
I. The plaza at the seaward end of Long Wharf was

formally designated and has been held as
parkland.

-The BRA’s 1970 Order of Taking for Long Wharf
incorporated a list of purposes that specifically
included parkland provision. In the two decades

following the taking, multiple rounds of planning

'l The BRA has also challenged the appropriateness of mandamus as a
remedy and the appellees’ standing in this appeal. BRA Brief at
31-38. Where neither the DEP through its G.L. ¢. 91 licensing
process nor the Office of the Attorney General have acted to
advance the interests of Article 97, and a public duty is
breached, the defense of the public interests is left to the
public itself through the remedy of mandamus. See, e.qg., Nickols
v. Comm’r of Middlesex Cnty, 341 Mass. 13, 17-18 (1960); Pilgrim
Real Estate Inc. v. Superintendent of Police of Boston, 330 Mass.
250, 251 (1953).



documents for the urban renewal/waterfront‘
redevelopment projects in this area recohfirmed that
the cons£ruction and operation of parkland and open
space was an integral purpose of the urban renewal
project launched by the 1870 Order of Taking. The
record of taking and planning documents establishes
that the open space at the end of the Wharf was not
merely a space accidentally left over after the
landward buildings were erected, but rather, it was a
carefully designed and designated public open space:

an urban waterfront park.

a. Creating parkland was an integral purpose of the
1970 taking.

The transformation of the end of Long Wharf into

a public park was cne of the stated purposes of the
Downtown Waterfront - Faneuil Hall Redévelopment
Project. If there was any doubt of this, tﬁat
objective and purpose were unequivocally declared when
the BRA, City of Boston and the National Park Service
placed an immense bronze plague at the end of Long
Wharf in 1989 expressly commemorating the existence of
“Long Wharf Park” at the site. RA at 2103.

The background leading up to that culminating act

is consistent with BRA’s intent to create a park. In




1970, the BRA executed and recorded an Order of Taking
on Long Wharf in the Suffolk Registry of Deeds. The
three instruments underlying BRA’s taking indicate the
City of Boston and BRA’s formal intent to dedicate an
urban park there. Such documents, coupled with the
BRA’s subsequent actions detailed below, constitute a
compelling showing that the BRA and City of Boston
were committed to making this parkland and open space.
See Bd. of Selectmen of Hanson v. Lindsay, 444_Mass.
502, 508-09 (2005) (attendant circumstances are a
critical indicator of intent).

The 1970 Order of Taking incorporated the
“findings, determinations and descriptions set forth”
in the preceding 1965 Order of Taking. Record Appendix
"~ (“RA”) at 513. This 1965 Order expressly adopted the
1964 Urban Renewal Plan by announcing that it sought
to “carry out the purposes of . . . said Urban Renewal
Plan.” RA at 521. It was the 1964 Plan that set out
the original parkland and open space creation
objectives for the seaward end of Long Wharf.

The 1964 Urban Renewal Plan listed fifteen
equally weighted planning objectives, including number
14: “To provide public ways, parks, and plazas which

encourage the pedestrian to enjoy the harbor . . . .7
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{emphasis added). RA at 474. The sub-area désign
objectives reemphasize this purpose, declaring that
Long Wharf would “retain its position as the farthest
projection of land into the harbor, and will become an
observation platf@fm.” {(emphasis added). RA at 477.
Further confirming BRA’s plans to construct a park,
the 1965 “Proposed Land Use Plan” maps depict the
seaward énd of Long Wharf as “public open space.” RA
at 511. These formal documents, incorporated into the
1970 Order of Taking, demonstrate that BRA‘took Long
Wharf with the express purpose to create the
designated parkland in an optimal location for use by

the public.

b. Plans immediately following the 1970 taking
confirmed the specific intent to create a park on
Long Wharf. ’

BRA planning documenfs drafted shortly after the
1970 taking confirm that the authority viewed its
objective to create parkland as far more than a mere
ill-defined, incidental purpose as they seem to argue
now. The same year as the taking, documents describing
waterfront parcels for sale to developers refexr
directly to a “proposed Waterfront Park on Long
Wharf.” Boston Redevelopment Authority, Downtown

Waterfront-Faneuil Hall Renewal Project Developer’s



Kit Parcel C-2 at p. 19 (19705.2 An environmental
impact statement conducted by the BRA for the Marriott
Waterfront Hotel on Long Wharf confirmed BRA’s plans,
noting that the “parcel is surrounded on three sides
by public access 0pén space . . . .” Boston
Redevelopment Authority, Draft Environmental Impact
Report: Boston Waterfront Hotel at p. 17 (1975).

The BRA acted consistently with this explicit and
recorded commitment to create parkland on Long Wharf
through the end of the urban renewal plan’s first
decade. Over time BRA drafted more detailed proposals
indicating that “a stepped park will be constructed
[at the end of the wharf] similar to the FEast India
Row Park[.]” Boston Redevelopment Authority, Downtown
Waterfront Faneuil Hall Project: Long Wharf Foundation
Study at p. 130 (1976).%

Eventually, the BRA intended for the Long Wharf
Park to be fully integrated into the adjacent private
development plans for the remainder of the property
taken by -the 1970 Order. A 1877 Developer’s Kit, for

example, advised potential hotel developers that

? online available at:

http://archive. Grgfdetalls/downtownwaterfrol97Qbost
’ Online available at:
http://archive.org/details/bostonwaterfront00clims

! Online available at:
http://archive.org/details/longwharffoundatilbost
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http://archive.ors/details/longwharffoundatOObost
http://archive.org/details/bostonwaterfrontOOclms
http://archive.org/details/downtownwaterfro1970bost

“together with the Waterfront Park, the wharf itseif
will provide public open space so that Boston's
waterfront can be enjoyed by all the people.” Bostén
Redevelopment Authority, Downtown Waterfront -~ Faneuil
Hall Renewal Prcject Developer’s Kit: Parcels A—6, A~
7, Long Wharf at p. 23 (1977).°

As the BRA entered its second decade of
implementing the Downtown Waterfront-Faneuil Hall
renewal plan, it began to settle on the specific
schematics that resemble the contemporary park. A 1980
master plan, containing full-color diagrams depicting
the end of Long Wharf as open access, anncunced “Long
Wharf will be developed as a simple, uncluttered,
public -¢pen space.” Boston Redevelopment Authority,
Long Wharf (“Master Plan”) at p. 9 (1980); see also RA
at 523.°

A few years later, BRA schematics depicted the
modern form of the park taking shape as an open space
with a publ;c shade shelter and unobstructed view of
the sea. Boston Redevelopment Authority, Master FPlan

Schematic at p. 5 (1986).7 Status reports at the time

5 Online available at:
http://archive.org/details/downtownwaterfrol977bost

® Online available at: http://archive.org/details/longwharfO0sasa
" Online available at:
http://archive.org/details/denbralongwharfmQ0sasa
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provide extemporaneous descriptions to match the
visual schematics, noting that:

Long Wharf will serve as a major public open

space . . . providing public access to the
water’s edge . . . . The tip of Long Wharf
is nearly complete . . . . This effort will

result in 1 acre of public open space,
seating areas, a shade pavilion and its
surface area will be highlighted with an
inlaid granite compass rose.

Boston Waterfront Authority, Development Projects and
Status of Major Facilities on Boston’s Downtown and
North End Waterfront at p. 8 (1987).°

During open meetings to discuss redevelopment on
Long Wharf, BRA officials expressed the view that the
creation of a park on Long Wharf was a primary goal of
the urban renewal plan, and not in any way an optiocnal
or incidental purpose. The minutes from a 1978 BRA
Design Advisory Committee Meeting, for example, state
thatv“[Christopher Columbus] Waterfront Park itself is
important but the other thing to bear in mind is that
the remaindef of Long Wharf is owned by the B.R.A. and
that will become an open space also.” (emphasis
added) . Boston Redevelopment Authority, Report on the

Selection of a Developer for Long Wharf p. C-3 (1979).°

® Online available at:
http://archive.org/details/developmentproje00bost
® Online available at:
http://archive.org/details/reportonselectiollbost
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At a “Waterside Meeting” hosted by the BRA on October
29, 1985, Shirley M. Muirhead, Director of Landscape
Design for the BRA, confirmed BRA’s position: “An
important point: Failing to use the end of Long Wharf
for historical ceremonies would not sit well with the
public. This is a public park first, and the boats
come after in importance.” Boston Redevelopment
Authority, Long Wharf Phase II: Report of Conclusions

and Recommendations at p. 26 (1986).%°

¢. The plaza at the end of Long Wharf has been
continuously designated and used as a park and
public open space.

Since 1970, both the BRA and the City of Boston

have continuocusly designated and operated the eastern
end‘ef Long Wharf as a park. Until recently, BRA’s
online “owned-land database” described all of that
.specific area as a “park located at the end of Wharf.”
RA at 2105. BRA has since removed that description
from its website-presumably in aide of its current
lLitigation position and in a blatant exercise of its
claimed plenary and unilateral powers over all parks
and open spaces created through its urban renewal
statutory authority-but as of July 20th, 2012, the City

of Boston’s geographic information system (“GIS”) map

% online available at:
http://archive. crg/details/longwharfphaseiillbost
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creator still depiéted the tip of Long Wharf in a
green color, shading reserved for public parks, such
as Christopher Columbus Waterfront Park and Boston
Common. Entry for Paxcel ID: 0303004000, 206~214
Atlantic Ave. Boston Redevelopment Authority, “Parcel
Details.”!

The City of Boston Parks Department’s most recent
available Open Space Plan similarly lists the harbor
end of Long Wharf as “protected open space,” subject
fo the praviéions of Article 97. City of Boston, “Open
Space Plan 2002-2006: Renewing the Legacy ...
Fulfilling the Vision.”!'? The BRA has consistently
classified, used, and held out the harbor end of Long

Wharf to the public as a park.

II. Parklands and open spaces, including those taken
pursuant to an urban renewal plan, fall under
Article 97’s scope of protected lands.

There should be no serious guestion that Article

97 applies to lands taken pursuant to urban renewal

plans, including the end of Long Wharf, which is a

public open-space park. Authority for this arises from

either of the two clauses in the first paragraph of

1 online available at:
http://www.bostonredevelopmentauthority.org/rebold/Parcelbetailsk
O.asp?MapInfo ID=176

2 Online available at:
http://www.cityofboston.gov/parks/openspace doc.asp
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Article 97 and they independently support the‘
conclusion that the two-thirds roll-call vote
requirement applies to all land held for park and open
space purposes.

Statutory interpretation of these provisions
hegins with a simple rule. When the language of a
statute is clear, the court will enforce it according
to its plain terms. Town of Milford v. Boyd, 434 Mass.
754, T757-758 (2001).

The first clause declares that the people have a
right to a clean, natural, and audibly, scenically,
historically, and aesthetically undisturbed
environment. Article 97, cl. 1. A 1973 Opinion of the
Attorney General, requested by Speaker of the
Massachusetts ﬁouse of Representatives to aid the
House in its interpretation of Article 97, concluded
that land held for public purposes was included within
the public rights recognized by this clause and should
be protected by the two-thirds roll call reguirement.
That épinion stated that parkland acquisition was a
uniquely effective means of protecting each of the
constitutional rights recognized by Article 97. Rep.

A.G., Pub. Doc. No. 12, at 142.

13



This view accords with the Supreme Judicial
Court’s statements on the role of parkland in securing
the public’s rights:

The healthful and c¢ivilizing influence of

parks in and near congested areas of

population is of more than local interest
and becomes a concern of the state under
modern conditions. It relates not only to
public health in its narrow sense, but to
broader considerations of exercise,
refreshment and enjoyment.

Higginson v. Treasurer, etc., of Boston, 212 Mass.

583, 5980 (1912).

Article 97’'s second clause speaks to “the
protection of the people in their right to the
conservation, development and utilization of the
agricultural, mineral, forest, water, air and other
natural resources” as being a public purpose. Article
97, cl. 2. It has consistently been understood to
include open spaces and parks. Attorney General
Quinn’s 1973 Opinion with respect to Article 97
affirmed that parks were included within the term
“natural resources” because parklands provide a
particularly effective means of conserving and

utilizing forests, water, air, and other natural

resources.
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The Attorney General opined more.broadly that
“given the spirit of the Amendment and the duty of the
General Court, it would seem prudent to classify lands
and easements taken or acquired for specific purposes
not found verbatim in Article 27 as nevertheless
subject to Article 97 if reasonable doubt exists
(which it does not here) concerning their actual
status.” Rep. A.G., Pub. Doc. No. 12, at 143. The term
“*natural resources” is regularly used in the
Massachusetts General Lawé to include both open spaces
and par#s. See G. L. c. 21, § 1; G, L. c. 12, § 11D;
G. L. c. 214, § 7A. |

The plain language and legislative history of
Article 97 demonstrates that the amendment was
specifically intended to provide broad protection of
any land held or used for any of the identified public
conservation purposes. The General Court drafted
Article 97 to bolster existing protection and
reservation of the Commonwealth’s natural environment.
House Qrder, No. 6117 of 1970 affirms thisAproposition
because the order directed the ILegislative Research
Council teo study “a proposed ceonstitutional amendment

relative to the preservation of the natural
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environment.” P. Donovan, Report: Preservation of the
Natural Environment, 1971 H.R. Doc. No. 5301 at 7.

Article 97 does not say that any protected
public property within its scope has to have to been
taken under the auspices of Article 97 by an action
specifically limited to that purpose and identified
precisely as such. The scope of the amendment can be
best understood by referring to the history of Article
97 itself,

The Commonwealth first ratified a constitutional
provision related to conservation of natural resources
on November 5, 1218. The provision known as Article 49
proclaimed:

The conservation, development and

utilization of the agricultural, mineral,

forest, water and other natural resources of
the commonwealth are public uses, and the
general court shall have power to provide
for the taking, upon payment of Jjust
compensation therefor, of lands and easement

or interests therein, including water and

mineral rights, for the purpose of securing

and promoting the proper conservation,
development, utilization and control thereof

and to enact legislation necessary or
expedient therefor.

{emphasis added). Art. 4% of the Amendments to the
Mass. Const. (1918, annulled 1972).
In 1972, the Commonwealth annulled Article 49 and

replaced it with a new provision that described the
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public’s environmental rights and the values of public
land protection with greater specificity and added
procedural protections for any change in purpose for
lénd either already devoted to or later taken or
acquired for purposes within the cont@mplaﬁion of the
amendment. The replacement, Article 97, provided:

{1] The people shall have the right to c¢lean
air and water, freedom from excessive and
unnecessary noise, and the natural, scenic,
historic, and esthetic qualities of their
environment; and the protection of the
people in their right to the conservation,
development and utilization of the
agricultural, mineral, forest, water, air
and other natural resources is hereby
declared to be a public purpose.

2] The general court shall have the powerx
to enact legislation necessary or expedient
to protect such rights.

[3] In the furtherance of the foregoing
powers, the general court shall have the
power to provide for the taking, upon
payment of Jjust compensation therefore, or
for the acquisition by purchase or
otherwise, of lands and easements or such
other interests therein as may be deemed
necessary to accomplish these purposes.

[4] Lands and easements taken or acquired
for such purposes shall not be used for
other purposes or otherwise disposed of
except by laws enacted by a two thirds vote,
taken by vyeas and nays, of each branch of
the general court.

(emphasis and numbering added). Art. 97 of the

Amendments to the Mass. Const. (1972).

17



The first, second, and third paragraphs of Article
97 generally mirror Article 49 by declaring certain
rights and public purpose‘uses that can be furthered
by exerciée of the eminent domain power.

Despite the similarity between Article 49 and its
replacement, Ar;icle 97, a critical textual change in
the first paragraph of Article 97 indicates that the
legislature intended Article 97 to be interpreted more
broadly than Article 49. Article 97 replaced the
phrase “public uses” from Article 49 with “public
purpoeses,” which is a distinectly broadgr term,
applying to a wider range of activities and
circumstances. Rep. A.G., Pub. Doc. No. 12, at 142;
see also, Kelo v. City of New‘London, Conn., 545 U.S5.
469, 489 (2005).

The addition of the fourth paragraph to Article
97 represents a truly significant and consequential
change to the constitutional protections afforded to .
lands taken or acquired for the purposes set out in
the amendment. The fourth paragraph sets out a broadly
worded procedural protection against any proposed
alienation of interest or change in use of any land
devoted to pﬁblic purposes within the scope of Article

97. Any alteration in use or disposition of such land

18



must be approved by a two-thirds roll~call vote of the
General Court. Article 97, para. 4.

Using the traditional tools of statutory
construction, nothing in the plain text of paragraph
four of Article 87 suggesté or implies that the land
protected through its General Court voting
requirements must have been directly and exclusively
acquired pursuant to Article 97 authority before the
procedural protections created by the fourth paragraph
apply. The wording simply indicates that it directly
protects any lands “taken or acquired for such
purposes,” a reference to the public purposes
described in the Article’s first paragraph. There is
no qualifying or restricting language that suggests
the amendment only applies to land protected
explicitly pursuant to Article 97 or acquired or taken
after Article 97 was ratified as the BRA argues.

The additional protection afforded by the Article
97 procedural protections must be construed broadly
because it is a remedial constitutional article;
enacted by the legislature to cure inadequacies in a
prior constituticnal enactment. Remedial statutes are
traditionally interpreted broadly in order to further

their beneficent purposes. See, e.g., M. Lasden, Inc.
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v. Decker Elec. Corp., 372 Mass. 179, 183 (1977);
O'Roak v. Lloyds Cas. Co., 285 Mass. 532, 536 (1934);
Dennis v. Higgins, 498 U.S. 439, 443 (19%1).

It must also be construed‘to apply to lands taken
pursuant to statutory powers beyond those authori;ed
by Article 97 itself, includinglproperties acquired
before the amendment becéme effective. As this Court
has said in a different but related context, “lands
and easements taken or acquired for purposes described
in art. 87 includes propeity acquired prior to the
effective date of the 1972 amendment.” Opinion of the
Justices to Senate, 383 Mass. 895, 918 (1981); see
also, Rep. A.G., Pub. Doc. No. 12, at 140-141 (1973}.
Retroactive applicaﬁion of Article 97 is premised on
the construction of the amendment that the two-thirds
voting requirement was not limited to land that was
taken pursuant to the powers established by Article 87
itself as argued by the BRA.

The legislature intended the amendment to afford
heightened scrutiny of proposed land use changes on
properties identified, held, and used for Article 97
purposeé, including publicly-held lands acquired or
used for those purpcoses before ratification of Article

97 under the>authority of Article 49 and the prior

20



public use doctrine. It was ratified by the pemﬁle of
the Commonwealth to protect public uses of and rights
in natural resource lands, whenever and however
acquired. It must be given a broad construction.

The BRA argues to the Court that land taken for
urban renewal can never qualify for protection under
Article 97: “[rlegardless of the use to which land is
put under an urban renewal plan, it is not within the
ambit of Article 97.” BRA Brief at 21. There is no
logical reason that land taken for urban renewal in
Massachusetts under the authority of G. L. c¢. 121B
should not also quallfy as parkland for the purposes
of Article 97.

The “declaration of necessity” provision in the
urban renewal takings statuﬁe declares that “provision
of streets, parks, recreational areas and other open
spaces, are public uses.. for which private property
may be acquired.” (emphasis added). G. L. é. 121B, §
45. This section of the statute establishes that
takings pursuant to 121B are not limited to just
commercial redevelopment of bhlighted open areas.
Section 45 does not suggest that parkland provision is
a secondary purpose in achieving the statﬁtory goal of

rehabilitating urban blight; dedicated parkland and

21



open space are the urban renewal of urban blight, just
as a new skyscraper would be. As an agency pursuing
urban renewal, the BRA had and has statutory authority
to convert blighted land into parkland, which is
precisely what they have done here with Long Wharf
Park. The blighted condition of the subject préperty
is the condition precedent to any taking under that
particular statute (BRA Reply Brief atYB); that
element of the law, however, does not alter the
purposes of the statute which remain, inter alia, to
create parkland and open space through the ufban
renewal process.

The BRA argues that an eminent domain taking
under G. L. c¢. 121R must be strictly ccnstrued. BRA
Reply Brief at 1-2. As an eminent domain statute, this
is undoubtedly true. Yet the BRA does npt contest that
its own purposes in acqguiring the parcels that
comprised Long Wharf through G. L. c¢. 121B included
the creation of parks and open spaces.

To reach its conclusion that Article 97 does not
apply to the urban park and open space at the end of
Long Wharf, the BRA applies & narrow construction not
only to Chapter 121B but to Article 97 as well. It

contends Article 97 addresses only “conservation and
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environmental purpeses” and narrowly construes those
purposes to exclude open space and urban pérklands
created through urban renewal. The BRA concludes that
“there is nothing in the text of G. L. ¢. 121B which
states that the BRA may take for conservation and
environmental purposes, and the Court may not imply
this ianguage.” BRA Reply Brief at 3.

Apart from the fact that the language of G. L. c.
121B itself disagrees with the BRA argument, see G. L.
c. 1218, § 45, the agency’s apprcach to construing a
remedial constitutional provision fails. Starting from
the proper premise that its eminent domain powers
under the urban renewal statutes must be strictly
interpreted in order to provide protection for the
public interest, the BRA jumps to the conclusion that
Article 97 must also be given a very narrow reading,
even though to do so would cause a great diminution
and harm to the very public interests and purposes
this constitutional provision was designed to protect.

Despite the BRA’s contention, Aéron v. Boston
Redevelopment Authority, 66 Mass. App. Ct. 804 (2006),
does not stand for the proposition that urban renewal
purposes are distinct from conservation objectives. In

Aaron, the Appeals Court considered whether the

23




provisions of G. L. c. 260, § 31 protected the BRA
from adverse possession of land being held by the BRA
for urban renewal purposes. Id. at 804. The case
turned in large part on the question of whether the
phrase in G. L. c¢. 260, § 31-“conservation, open
space, parks, recreation, water protection, wildlife
protection or other public purpose”-included urban
renewal land. Id. at 808-10. The Aaron plaintiff
argued that “'‘or for other public purpese’ must be of
the same ilk as the enumerated list and should not
encompass urban renewal.” Id. at 808%-10. The Appeals
Court disagreed:

We determine that urban renewal, concerned,

as it 1s, with the improvement of the

environment and surroundings in which the

people of the Commonwealth live, 1is within

the meaning of the words ‘other public

purpose’ as found in M.G.L. ¢. 260, § 31,

and is fully consonant with the other public
purposes outlined therein.

Id. at 810.

The logic and soundness of the Appeals Court’s
reasoning applies just és forcefully to an
interpretation of Article 97’s application to
parklands taken or acguired under G. L. c. 121B for
urban renewal purpcoses at issue here. Park creation

and urban renewal are closely related and harmonious
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public purposes and fully consistent with one
another’s objectives.

What is particularly nctabléAabout Aaron is that
the BRA took a diametrically opposite position with
respect to the statutory interpretive canon of ejusdem
generis there than it does before this Court.
Defending the claim against their land in Aaron, the
BRA argued that application of the canon to the phrase
“other public purposes” there required that urban
renewal planning for housing and similar objectives be
interpreted to be within a specified list of publié
purposes that included éonservation, open space, parks
andAthe like. Brief for Defendant-Appellee BRA at 37-
38, Ckungwu v. BRA, 2005 WL 1364533 (Mass. Land Ct.
2005) (portions of that brief are attached as Appendix
B to this brief).?

In an exercise of what can charitably only be
called analytical flexibility, the BRA apparently uses
two different versions of the canon of ejusdem

generis: one that concludes that urban renewal land is

¥ It is also worth noting that the BRA also took a diametrically
opposite position on the scope of its urban renewal authority:
“The legislative declared necessity of urban renewal clearly
contemplates that land may be acquired by eminent domain pursuant
to a valid urban renewal plan for, inter alia, residential and
recreational uses, which may include, but are not limited to, the
planning and provision of parks and open space.” Aaron, BRA Brief
at 29 (reproduced in pertinent part in Appendix B).
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like public open space and parks when the BRA is
trying to hold on to property and a second version of
the canon that concludes that it isn’t like open space
and parks when it is trying to avoid proper
constitutional procedures under Article- 87.

IIT. The land at the seaward tip of Long Wharf was
acquired, identified and used consistently for
park purposes and “shall not be used for other
purpeses or otherwise disposed of except by laws
enacted by a two thirds vote, taken by yeas and
nays, of each branch of the general court.”

The final guestion teo be considered is whether
the BRA proposes to use the BRA’s Long Wharf Park “for
other purposes” or to “dispose of” it. For this
analysis, the Superior Court judge focused on the
Chapter 91 license issued by the Massachusetts
Department of Environmental Protection (“DEP”) and
found that: “because the Chapter 91 license authorized
a change in use and disposition of Article 87 land

without the requisite legislative approval, the

Chapter 91 license is invalid.” RA at 2385."

¥ The operative effect of the issuance of the license issued by
DEP to the BRA under G.L. c. 91 with respect to triggering
Article 97 requirements is a major aspect of this appeal.
Conservation amici have considered the Superior Court opinion,
the briefs of the parties to this appeal, and the amicus brief
filed with this Court by the Sierra Club. We conclude that DEP’s
action was taken in violation of Article 97 and is in violation
of its own land use policies. See feootnote 16 below. Since these
issues have been extensively briefed already, however, we do not
address them here in any further detail.
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The trial court also noted that “in its letter
approving the Chapter 91 license, DEP noted BRA’s plan
to lease the shade structure for restaurant use.” Id.
There is little question that the BRA lease itself was
also an operative “change of use” or “disposal of” the
park, requiring a two-thirds vote of the General Court
under Article 97.

The BRA lease, curiously, was never put in the
court record but some of its relevant details and
scope can be known from the record. The lease area is
the whole end of Long Wharf, not just the proposed
restaurant area, and includes maintenance of the whole
area. DEP Written Determination (RA0O069-RA0078). From
the QRA’S Request for Proposals, the minimum
acceptable lease term (RA at 0819) is a ten-year term
but for financing, the actual term would likely be at
least thirty years, renewable, hence the thirty-year
Chapter 91 license term. The first year annual rent
pavable to BRA is $142,500 subject in subsequent years
to increases of the highest of 3.5% or the cumulative
increase in the Consumer Price Index for the previous

lease year.15

¥ Por all of its rhetoric in its briefs that this proposed
conversion is being undertaken to activate the waterfront, the
BRA’s primary interest in changing the use of the Long Wharf Park
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Quite independent of the function of the DEP
Chapter 81 license with respect to properly triggering
Article 97’s procedural protections, the BRA lease
operates directly to change the use of the Long Wharf
Park and to “dispose of_it,” at least for all existing
public uses of the park into the indefinite future.
Regardless of the Court’s ultimate interpretation of
the Chapter 91 license here, the BRA lease provides an
independent basis for triggering the Article 87

requirement for a vote in the General Court.

Iv, Conclusion

The special roll-call vote requirement of Article
97 imparts the breadth and seriousness of the
protection intended by the constitutional provision
and confirms the public’s interest in construing
Article 897 brecadly to accomplish its manifest
purposes. The nature of the urban parkland and open
space that the BRA created here, that the City has
maintained here, and that the public has utilized and
enjoyed consistently with those public purpcses for

decades cannot seriously be gquestioned. The BRA

is likely more focused on the leasehold revenues. See
CommonWealth magazine (Winter 2010}, p. 36. While Consexrvation
amici recognize the financial pressure municipalities all face,
cashing in parkland is not a solution, at least not without
legislative approval.
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changed its use and effectively disposed of it, both
when it executed a lease for this public space with
the proposed restaurant operator for an indefinite
term and when it applied for the improperly granted
Chapter 91 license,'® all without the public
legislative process required by Article 97. The

Superior Court’s judgment should be affirmed.

1 The Waterways Regulations at 310 Code Mass. Regs. §
G.11(3)(c) (3) and 2.33 impose a duty on DEP to determine the
status of “other state and local approvals which must be obtained
by the project . . . .” The Department proceeded with licensing
notwithstanding the undetermined status of Article 87
requirements to the change in use. This action even appears to
have been taken inconsistently with agency policy. For example,
in the Recommended Final Decision in a licensing proceeding
invelving waterfront property owned by the City of Beverly in a
Designated Port Area, the Presiding Officer observed that
“Indeed, EEA’s Article 97 Land Digposition Policy clearly
disfavors disposition [of Article 97 land] and directs that its
agencies should ‘protect, preserve and enhance all open space
areas covered by Article 97 . . . .’ EEA Article 97 Land
Disposition Policy, February 19, 19898. As a matter of state
policy, the Department has been instructed to respect the Article
97 status of the land.” Recommended Final Decision, Docket Nos.
2010-003 and 2010~-021, p 26 (adopted by the Commissioner on June
22, 2010.) Scme of the confusion in this case may have resulted
from the Department’s failure to follow EEA’s Article 97 Land
Disposition Policy.
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