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STATEMENT OF THE | SSUES

The appeals of the Massachusetts Department of
Environmental Protection (“DEP”) and Boston
Redevelopment Authority (“BRA”) raise different
issues, which we restate as follows:
1. Whet her | and desi gnated as public open space at
the tine it was taken or acquired under G L. c. 121B
Is exenpt fromthe requirenments of Article 97 of the
Amendnents to the Massachusetts Constitution (“Article
97”), even though Article 97 does not contain such an
exenption. This issue is raised only by BRA 1
2. Whet her the Chapter 91 license issued by DEP in
this case, which allows BRA to | ease public waterfront
par kl and for devel opnent of a private, commerci al
restaurant, is a disposition or change of use of |and
protected by Article 97. This issue is raised only by
DEP. 2
3. Whether the Plaintiffs are entitled to relief in

the form of mandanus and decl aratory judgnent, as the

' DEP does not contest the Superior Court’s ruling that
the land at issue is subject to Article 97.

2> BRA acknowl edges on p. 27 of its Brief, footnote 9,
that it does not address this issue, but requests
perm ssion to submt authorities on it if the Court is
inclined to consider it. This is a central issue in
the case. The Court should conclude that BRA has

wai ved this issue by failing to argue it inits Brief.



trial judge determ ned bel ow. DEP and BRA both raise
this issue.
STATEMENT OF THE CASE

On or about Cctober 9, 2008, the plaintiffs, as
ten residents of Massachusetts and Boston all eging
damage to the environnent, appealed DEP s witten
determ nation to grant BRA a c. 91 license (“License”)
pursuant to 310 CVR 1.01. Notice of Claim RAL

DEP's O fice of Appeals and Di spute Resol ution
(“OCADR’) held a hearing on the appeal on February 24,
March 2, and March 9, 2009. OADR Recommended Fi na
Deci si on, RA1975. On or about January 29, 2010, DEP
i ssued a final decision affirm ng the i ssuance of the
Li cense for construction of a restaurant and bar.
Fi nal Decision, RA2006. The plaintiffs, all parties
to the DEP proceedi ng and aggrieved by the final
decision, filed a conplaint in Superior Court pursuant
to GL. c. 30A sec. 14, GL. c. 214, sec. 1, and GL
c. 249, sec. 5, seeking to void the License.
Conmpl ai nt, RA2015. The plaintiffs al so sought
mandanmus to conpel conpliance with Article 97, and
declaratory relief. Id.

In the Superior Court, Judge Fahey found that the

| and at issue was taken or acquired for Article 97



pur poses, that the plaintiffs were entitled to
mandanus and declaratory relief, and vacated the
Li cense. Menorandum of Deci sion, RA2384.

BRA and DEP appeal ed. This Court granted direct
appel late review. Plaintiffs seek affirmation of the
Superior Court judgnent.

STATEMENT OF FACTS

A. Physi cal Description of the Site

The land at issue is "public waterfront parkland”
at the seaward (eastern) end of Long Wharf in Boston
Harbor. Certificate of the Secretary of EEA on the
Envi ronnental Notification Form (“ENF’), RA1211. Long
Wharf is the termnus for the Norman B. Leventhal Walk
to the Sea | eading from Boston's hi ghest point, Beacon
Hll, to Boston's "furthest projection into the
harbor." Boston Harborwal k Initiative Wbsite, RA1040.

Phot ographs of the site are in the Record at
RA173- 177, RA181-182, and RA439-446.

The seaward end of Long Wharf -- roughly the
portion eastward of the Custom House building -- is a
pl aza of approxi mtely 33,000 square feet (or 180 feet
by 180 feet) paved with granite flagstones and open on
three sides to the water. DEP Witten Determ nation

Approvi ng Chapter 91 |icense (hereafter, "Witten



Det erm nati on" or “License”), RA69; Existing
Condi tions Pl an Acconpanying Petition of BRA, RA61;
BRA aerial photograph of Downtown Waterfront dated
March 30, 2008, RA439. Near its southern edge, the
pl aza contains a large inlaid conpass rose, and park
benches facing northward across the plaza. lbid.;
Exi sting Conditions Plan Acconpanying Petition of BRA,
RAG1

The plaza's northern side contains its only
structure: an open-air, 3,430-square-foot tinber-and-
brick shade pavilion roughly 100 feet long in the
east-west direction and 30 feet wide in the north-
south direction. BRA aerial photograph of Downt own
Waterfront dated March 30, 2008, RA439; RA69; ENF,
Attachment E, RA1256; Existing Conditions Plan
Acconpanying Petition of the BRA, RA61. The shade
pavilion is roofed with supporting columms and i s open
to the air (except for the small encl osed area near
its western end that is an enmergency exit and
ventilation shaft for the MBTA Blue Line). BRA
phot ogr aphs of Long Wharf Pavilion exterior and
interior circa 2006, RA441-442; 1d., RA443-445;

RA1259-1262; RAG9.



In front of the pavilion at its eastern (seaward)
end are park benches facing the Harborwal k and the
wat er beyond. See two photographs of the Long Warf
pavilion frompre-filed testinony of Thomas Schi avoni,
RA181. Al ong the Harborwal k, between the benches and
wat er's edge, are public binoculars for view ng the
har bor. See five photographs of the seaward end of
Long Wharf frompre-filed testinony of Mark Paul
RA175.

At the eastern end of the plaza stands a flagpol e
in the shape of a ship mast. Site Pl an Acconpanyi ng
Petition of BRA, RA60 (showi ng flagpole as dot in
center of square); BRA photographs of view corridor on
Long Wharf | ooki ng seaward, RA436. At its base is a
pl aque entitled "Long Wharf Park" and the year 1989;
the park's dedicators are listed as "City of Boston,"
"Bost on Redevel opnent Authority,” "National Park
Service," and "Commonweal th of Massachusetts." RA2103.
B. Use of the Park

Nunmer ous Wi t nesses presented testinony during the
OADR hearing on the quiet and peaceful character of
the seaward end of Long Wharf. Testinony of Anne M
Pi storio, RA188; Sanjoy Mhajan, RA1136, 150; Mark

Paul , RA170, 172; Sel ma Rutenburg, RA183.



Long Wharf is uni que anong the wharves and parks
In the downtown/waterfront area in the conbination it
provi des of expansive harbor views -- surrounded on
three sides by, and projecting far into the water --
and a spaci ous, quiet public space in which to enjoy
them Pre-filed testinony of Sanjoy Mahaj an, RA150;
Mar k Paul , RA170; Sel ma Rut enburg; RA183.

The park is utilized extensively by residents and
visitors for passive-recreation purposes, including
for enjoying marine sights and sounds, not |east the
"superb view of Boston Harbor," and for enjoying its
hi storic character: built between 1711 to 1715, Long
Wharf is a National Hi storic Landmark and the "ol dest
conti nuously operated wharf in the nation." Pre-filed
or rebuttal testinony of Anne M Pistorio, RA188;
Sanj oy Mahaj an, RA1136, 150; Mark Paul, RA170, 172
Sel ma Rutenburg, RA183; Boston G obe, "Better (and
wor se) wal k", July 28, 2001, RA1185 ("superb view');
ENF, RA1242 ("National Historic Landmark"); BRA s Long
VWharf Interpretative Plan, RA1007 ("ol dest...wharf").3

The park is also the site of "large public

gat herings and schedul ed public events such as

’Plaintiffs agree with BRA's history of Long Wharf on
pp. 8-9 of its Brief.



fireworks displays and tall ship events.” Witten
Det erm nation, Special Condition #5b, RA75.

Plaintiffs disagree with the frequent statenents
in the BRA and DEP Briefs, which are not substanti ated
by evidence in the record, that the park is
underutilized. On the substantial utilization of the
park, see Plaintiffs’ witness testinony cited above.

C. BRA, City, and State Repeatedly Cassify the Site

as Public Open Space

BRA, the City of Boston, and state agencies have
repeatedly classified the site -- in planning
docunents and in descriptions of its current use -- as
publ i c open space, parkland, and for passive
recreation protected by Article 97:

1. BRA s April 1965 “Proposed Land Use Pl an, Downt own
Wat erfront - Faneuil Hall Urban Renewal Area” depicts
Long Wharf as "public open space.” RA510.

2. In 1979, a Master Plan was prepared for the BRA,
covering a large portion of the Boston waterfront,
including the land at issue. “Summary of Long Warf
Master Pl an,” paragraph headed "Pl anni ng Background, "

RA523.4 The BRA adopted the plan, which conmtted Long

“The Master Plan was prepared by Sasaki Associ ates,
architectural planners and designers. The Summary of
Long Wharf Master Plan sumrari zes the Long Wharf
portion of the full Sasaki report "Boston Harbor
Chal | enges and Qpportunities for the 1980's." 1d.



Wharf to be "devel oped as a sinple, uncluttered,
public open space." 1d.5
3. The full report’s specific proposals for Long
VWhar f i ncl ude:

Devel op two public open spaces...the [second] at

the termnus of the "Wal k-to-the Sea." Boston

Har bor Chal | enges and Opportunities for the

1980' s, RA2161.

Program t he second open space as the Long Warf

Hi storic Park with information about its history.

Ld.

Construct sheltered sitting pavilions for the use

of waiting boat passengers and the genera

public... 1d.¢®
4. For the Long Wharf project, BRA received $825, 000
fromthe US Departnment of the Interior, along with a
mat ching grant fromthe city, for "rebuilding Long
Wharf pier as part of a waterfront park and open space
system " Boston G obe, March 7, 1980, "Long Wharf
design pact OK' d by BRA", RA1181.
5. Long Wharf was renovated in the 1980's with funds

fromthe federal governnment through the Land and Water

The goals for Long Wharf listed in the full report

i ncl ude: "The | arge open space at the end of Long
Wharf should convey to visitors the noteworthy events
in Long Wharf's rich history."” Boston Harbor
Chal | enges and Qpportunities for the 1980's, RA2161.
‘The phot ograph of the plaza as viewed fromthe water
and credited to Sam Sweeney shows a shade pavilion and
open space. 1d. The map shows a "nulti-use shade
structure" at the end of Long Wharf. 1d. One of the
line drawi ngs is captioned "shade structure at the end
of Long Wharf," and shows an open shade structure. 1d.



Conservation Fund (“LWCF") and from other public
agencies. Letter of February 24, 2009 from Meli ssa
Cryan, RA1272; Mahajan rebuttal testinony, para. 5,
RA1131. The project included a "passive park by the
Bost on Redevel opnent Authority, County of Suffolk."
LWCF project agreenent, RA2176.7

6. In June 1983, BRA received an earlier Chapter 91
License No. 988 for work at Long Warf, which
permtted the BRA to "renovate and maintain Long
VWharf...in conformty with the acconpanyi ng License
Plan No. 988." ENF, Attachnent E (Chapter 91 Licenses
Nos. 977 and 988), RA1263. On the |license plan, the
stated purpose for the eastern end of Long Wiarf is
"Passive Recreation." 1d., License Plan No. 988,

sheet 1 of 2, RA1267. The shade structure was erected
as part of Chapter 91 license No. 977. ENF, Attachnent
E, RA1256.38

7. Regarding the "outer end of Long Warf", the

Massachusetts Departnent of Environnental Managenent's

"This renovation was part of a three-phase project, the
first phase being to nake a "park at the east end."

The first phase was the only phase conpleted. BRA's
Bost on I nner Harbor Passenger Water Transportation

Pl an, RA773.

*DEP states, on p.5 of its brief: "The record does not
reflect that Legislative approval under Article 97 was
required" for these two licenses. There is nothing in
the record to reflect that |egislative approval was
NOT requi red.



Long Wharf Final Report (1985) says that, "...the
central part of this space m ght be devoted to a park-
li ke seating area" (enphasis added) and "the
opportunity also exists to create a fairly |arge park
area." Long Wharf Final Report, RA2294; |d., RA2298.°
8. In 1989, with the conpletion of the park, BRA
erected a bronze dedication plaque at the base of the
flagpole entitled "Long Wharf Park." Photo of bronze
pl aque at Long Warf, RA2103.

9. In 2006, BRA issued a Request for Proposals
(“RFP”) entitled "Long Wharf Pavilion Cafe/Restaurant
Re-Use,” (this RFP resulted in the project that is the
subj ect of these proceedings) in which it acknow edged
that the shade structure was "originally intended for
passive waterfront recreation.” BRA' s Request for
Proposal s, RA907 ("passive waterfront recreation").

It further acknow edges that, "a small public plaza
area is located i medi ately adjacent to the building

[the shade pavilion]." 1d., RA911.

°*The choices presented in the report are between an
active area with a "slightly raised observation
platfornmf or a formal | andscape with a "nore el egant
seating and waiting area."” 1d., RA2298. Consi stent
with these options, on the "Urban Design issues" map,
t he plaza, including the shade pavilion, is marked a
"Recreation Area." 1d., RA2292.

10



10. The park at Long Wharf is designated "Protected
Open Space" in the Cty of Boston Parks Departnent
Open Space Pl an 2002-2006. RA1831. The Open Space
Plan lists Long Wharf as subject to Article 97, the
LWCF, c. 91, and the Wetlands Protection Act. Lbid.;

Id., RA1847.1w0

D. BRA' S Taking of Long Wharf is Based on the 1964
Ur ban Renewal Plan, as Anended in 1965

1. Orders of Taking

BRA t ook Long Wharf, including the I and at issue,
by em nent domain in 1970. BRA's Resolution and O der
of Taking dated June 4, 1970 ("1970 Order of Taking"),
RA513. The 1970 Order of Taking incorporates the
"findings, determ nations and descriptions set forth"
in the February 4, 1965 Order of Taking ("1965 Order
of Taking"), "concerning and describing the Downtown
Waterfront-Faneuil Hall Urban Renewal Area." 1bid.

In the 1965 Order of Taking, BRA "detern ned"
that the takings are required to "carry out the
pur poses of said Uban Renewal Plan" 1965 Order of
Taki ng, final par., RA521. The 1965 Order of Taking

refers to the Urban Renewal Pl an adopted on April 24,

© Qther protected open spaces owned by BRA and
protected under Article 97 include Cty Hall Plaza,
Curl ey Menorial Plaza, and Christopher Col unbus ParKk.
ld., RA1831.

11



1964, entitled “Downtown Waterfront-Fanueil Hall Urban
Renewal Area.” (hereafter the “U ban Renewal Plan”)
ILbid., first par. The Urban Renewal Plan is at RA467-
511.

2. Pur poses of the Urban Renewal Pl an

In the U ban Renewal Pl an, the “Proposed Land Use
Plan,” (“Proposed Land Use Plan”) Exhibit B to the
Urban Renewal Pl an, depicts Long Warf as "public open
space.” RA510.1* "Long Wharf is to retainits
hi storic position as the farthest projection of |and
into the harbor, and will becone an observation
platform" 1d., devel opnent characteristic (f),

RAATT.

The Urban Renewal Pl an further includes the
foll owi ng pl anni ng obj ectives and design principles
related to parks and natural and historic resources:

create an area for the devel opnent of marine or
marine-oriented activities designed to stinulate
touri smand synbolize the inportance of Boston's

historic relationship to the sea. Urban Renewal
Pl an, objective 11, RA474.

"The shade pavilion, the subject of Chapter 91 |license
No. 977 in 1983, was built many years after the
"Proposed Land Use" map was prepared and is not shown
on it. ENF, Attachnent E (Chapter 91 Licenses Nos.
977 and 988), RA1256. On the map, the larger building
marked with a triangle is the Custom House, and the
smaller building with a triangle is the Chart House.

12



provi de public ways, parks and plazas, which
encour age the pedestrian to enjoy the harbor and
its activities. 1bid. objective 14.

provi di ng maxi mum opportunity for pedestrian

access to the water's edge. Id., principle 3,
RA475.

E. BRA's Proposed Restaurant and Bar at Long \Warf

BRA' s 2006 RFP, entitled "Long Warf Pavilion
Caf e/ Rest aurant Re-Use," announces that, "The Project
Site is available for | ease fromthe BRA for
commercial (restaurant) devel opnent."” BRA RFP, RA907.
One purpose is, "Provide a financial rate of return to
the BRA in the formof |ease paynents.” 1d., RA913.
The "m ni mum acceptabl e | ease terns" included a
$142,500 first-year rent and, to offset construction
costs, offered a $300,000 rent credit. 1d., RA919.

In 2007, BRA applied to DEP for a c. 91 license
to change the | ong-standing use as public waterfront
par kl and and public open space used for passive
recreation and convert it to private restaurant use.
Chapter 91 Waterways License Application, C 5, RA51.
In particular, BRA applied to enclose and expand the
park's shade pavilion fromits current size of 3,430
square feet to 4,655 square feet and to add out door

dining of 2,586 square feet in order to construct a

| at e- ni ght restaurant and bar with takeout service and

13



outdoor table service. |lbid.; Witten Determ nation,
finding 2, RA70.

On or about Septenber 17, 2008, DEP issued a
Witten Determ nation of its intent to issue a Chapter
91 license to BRA to construct a 4,655 square-foot
restaurant and bar in this park. 1lbid., RA69, RA70
(finding 2). BRA's photographic nock-ups of the
proposed restaurant, (“Doc's”), are at RA464-465.

Encl osing the shade pavilion would significantly
degrade views fromthe plaza and the Harborwal k, views
of the water, of marine-related features al ong the
wat erfront, and of other objects of scenic, historic
or cultural inportance to the waterfront. Testinony
and rebuttal testinony of Sanjoy Mhaj an, RA151- 153,
RA1138. Not |east, the windowed walls in the BRA's
nock-up photos do not afford a view through the
structure. lbid; BRA design "nock-up" imges of
restaurant project, RA463-465. Even if the w ndowed
wal I s functioned as clained, they would provide a view
primarily of restaurant activity within. [bid. The
use of wi ndowed walls would not mtigate the |oss of
expansi ve water views that the public now enjoys,

I ncl udi ng through the shade structure. BRA

phot ographs of Long Wharf Pavilion exterior and

14



interior circa 2006, RA0441 (show ng current see-
t hrough vi ews) .
The License is valid for 30 years, renewabl e at
BRA' s request for another 30 years. Witten
Det erm nati on, RA74. The License is revocable by DEP
only for "nonconpliance,"” after it has "given witten
notice of the alleged nonconpliance" and "afforded
[Li censee] a reasonable opportunity to correct said
nonconpliance.” 1d., Standard Condition #4, RA77.
BRA was al so granted 14 zoning variances by the
Bost on Zoni ng Board of Appeals to allow for, anong
ot her perm ssions, live entertai nnment, take-out
service, and outdoor food and al cohol service until
m dni ght. Boston Zoni ng Board of Appeal s, RA351.
According to the License, the whole plaza area of
approxi mately 33,155 square feet would be | eased to
the prospective restaurant operator. License, finding
2, RA70. BRA has not included the lease itself in the
record. The License also authorizes BRA to "transfer
to the restaurant operator maintenance responsibility
of the public open space neasuring approxi mately
25,915 square feet" (the area remaining fromthe

33, 155 square feet after subtracting the to-be-

15



expanded- and- encl osed pavilion and the outdoor seating

area). lbid., finding 2. The restaurant operator is:
expected to be an active steward of the surrounding
open space, perform ng routine nai ntenance of the
pedestrian anenities, including keeping the

bi nocul ars in good working order and picking up
trash on a daily basis. 1d., finding 5 RA71.

F. Envi ronnental Notification Form (ENF

The Executive O fice of Environnmental Affairs
(“ECEA”, now Executive Ofice of Energy and
Environnental Affairs, “ECEEA’) Article 97 Land
Di sposition Policy mandates that, except in
exceptional circunstances (and then only after an
extensi ve review procedure), the EOCEEA and its
agencies "shall not change the control or use of any
right or interest of the Cormonwealth in and to
Article 97 land." RA1173.

There is no evidence that BRA attenpted to obtain
the |l egislative approval for this project or to conply
with the EOEA Land D sposition Policy.

However, during DEP's c. 91 process, these
deficiencies were not as evident as they could have
been because BRA, in two places on the ENF that it
submtted to conply with the Massachusetts

Environnental Policy Act, G L.c.30, sec. 61, 62-62I
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explicitly described the project as not involving an
Article 97 | and conversion. ENF, RA1229, RA1232, |I1.D.

The BRA so described the project despite the
following: 1) The land’ s being listed as Article 97
land in the Gty of Boston Parks and Recreation
Departnment's Open Space Plan, to which BRA
contributed. RA1420 ("BRA contributed"), RA1831,
RA1847; 2) BRA's having erected a bronze pl aque on
Long Wharf in 1989 dedicating "Long Wharf Park."
Photo of Bronze Plague at Long Warf, RA2103; 3) BRA's
describing the land, in its "owned-|and database," as
a "park located at end of Wiarf." Entry on Long Warf
from Def endant BRA's Omed Land Dat abase, RA2105.

It did so also despite the statenent by the BSC
G oup, which prepared the Chapter 91 license on behal f
of BRA, in a response to DEP' s “Application
Conpl eteness Review,” that, “the appropriate forem
[sic] for Article 97 conversion of |and use is during
the MEPA review ” RA338-342.

SUMVARY OF ARGUMENT

BRA cl ai ms, without any |egal support, a broad
exenption fromArticle 97 for all |land taken for urban
renewal purposes. BRA's position would eviscerate

Article 97. (pp. 19-20).
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Article 97, enacted in 1972, provides that any
di sposition or change of use of |and held or acquired
for natural resource purposes nust be approved by a
two-thirds vote of the general court. In addition,
Massachusetts has | ong recogni zed the prior public use
doctrine requiring explicit legislation to di spose or
change the use of parkland, including the | and at
i ssue here. Article 97 applies retroactively and the
description of natural resources in it should be
construed broadly. (pp. 20-28).

The Superior Court correctly ruled that the
eastern end of Long Wharf was taken for Article 97
pur poses. The Urban Renewal Plan pursuant to which
Long Wharf was taken in 1970 identifies anong its ains
several Article 97 purposes. This area has for
decades been identified as open space or parkland by
BRA, the City of Boston, and the Commonwealth in
of ficial planning docunents. (pp. 28-30).

Al t hough BRA' s principal argunment is that Article
97 does not apply to land taken for urban renewal,
Article 97 contains no such exenption, nor does BRA
cite any statute or case on point. Nor could it: GL

c. 121B, sec. 45 provides that the purposes for which

18



| and can be taken for urban renewal include parks,
recreation, and open space. (pp. 30-38).

The License authorizes a change of use from
parkland to a restaurant and bar, with a 30-year
| ease, renewable for another 30 years. Pursuant to

G L. c. 91, sec. 15, a c. 91 |license conveys a

nort gageable interest. It nust be recorded and runs
with the land. It conveys val uabl e property rights.
It is not a mere license, revocable at will. The

Superior Court’s conclusion that the License is an
Article 97 disposition or change of use is correct.
Its conclusion that the License is tantanbunt to an
easenent is correct. DEP s indifference to Article 97
Is contrary to its c. 91 Regul ations, which require it
to foster Article 97. (pp. 38-45).

The Superior Court correctly determ ned that
mandanus shoul d i ssue. Several cases have hel d that
mandanmus is the renedy for violation of Article 97 or

of the prior public use doctrine. (pp. 45-50).

ARGUNMENT
I. BRA’s Unprecedented Argument that the Urban
Renewal Statute Trumps the State Constitution

Must Fail
For the first tinme, this Court is presented with

an argunment that the state constitution may be
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di sregarded where it inconveniences a state agency
acting pursuant to an enabling statute. Specifically,
BRA argues that it may disregard Article 97 where it
intersects with the urban renewal statute. As

di scussed in detail below, this position offends the
basic principles of constitutional and statutory

interpretation. Wrcester County National Bank v.
Conmm ssi oner of Banks, 340 Mass. 695, 701 (1960).

BRA's position that Article 97 does not apply to
| and taken for urban renewal finds no support in the
law, and is contrary to its own enabling statute.
Indeed, G L. c. 121B, sec. 45 provides that the
pur poses for which |Iand can be taken for urban renewal
i ncl ude parks, recreation, and open space. Article 97
does not exenpt | and taken for urban renewal purposes.

| f adopted by this Court, BRA’s stance would
render Article 97 effectively meaningless. Article 97
protection would be eliminated for any and all parks
and open spaces taken under urban renewal plans, from
Provincetown to Richmond. Other public agencies
inconvenienced by Article 97 would follow suit.

Judge Fahey in the Superior Court recognized the
I nportance of this sem nal issue, and properly

rejected BRA's argunent, finding that the | and at
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i ssue was taken or acquired for Article 97 purposes,
and vacating the License. Menorandum of Deci sion,
RA2384. Plaintiffs ask this Court to affirmthat
deci si on.

1. Disposition or Change of Use of Article 97 Land
Requi res Two-Thirds Legi sl ative Approval

Article 97 provides broad protection agai nst
conversion of public parkland. It was submtted to
the voters of Massachusetts in Novenber 1972 and
approved by them It provides:

The people shall have the right to clean air and
water, freedom from excessive and unnecessary
noise, and the natural, scenic, historic, and
esthetic qualities of their environment; and the
protection of the people in their right to the
conservation, development and utilization of the
agricultural, mineral, forest, water, air, and
other natural resources is hereby declared to be
a public purpose.

*x k* %
Lands and easements taken or acquired for such
purposes shall not be used for other purposes or
otherwise disposed of except by laws enacted by a
two-thirds vote, taken by yeas and nays, of each
branch of the general court.

Article 97's application is illustrated in Toro

v. Mayor of Revere 9 Mass. App. C. 871, 872 (1980).

The Appeals Court there held that, where | and was
conveyed by the city to the conservation conm ssion to
mai ntain and preserve it for the use of the public for

conservation purposes and the city later transferred
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the land to a private party w thout conpliance with
Article 97, mandamus was proper.

“Article 97 is designed to supplement, not
supplant, the doctrine of ‘prior public use’” which
has long been established in Massachusetts law. Rep.
A.G. Pub. Doc. No. 12, at 139, 145-146 (1973).
Applying the prior public use doctrine, this Court

held in Robbins v. Department of Public Works, 355

Mass. 328, 331 (1969): “The rule that public |ands
devoted to one public use cannot be diverted to
anot her public use without plain and explicit
| egi sl ati on authorizing the diversion is now firmy
established in our law.” This “rule has been
stringently applied” in furtherance of the “policy of
t he Conmonweal th to keep parklands inviolate.” 1d.
Numerous decisions have blocked attempts by
governmental bodies to convert parks to other uses,
and the term “parks” has been broadly construed. “A
public park normally is an open space maintained for
the recreation and pleasure of the public.” City of

Salem v. Attorney General, 344 Mass. 626, 631 (1962).

In Salem, this Court rejected a proposal to construct
a public school on three acres of a twenty-one acre

parcel held in trust as a public park by the City of
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Salem, holding that such use would be inconsistent
with the donor’s intent that the land be a public
park. Id. at 631. 1In reaching this conclusion, the
Court recognized that “ ‘in the general acceptance of
the term, a public park is said to be a tract of land,
great or small, dedicated and maintained for the
purposes of pleasure, exercise, amusement, or
ornament; a place to which the public at large may
resort to for recreation, air, and light.’” ” Id. at

630 (gquoting King v. Sheppard, 157 S. W. 2d 682, 685

(Tex. Civ. App. 1941)).

For example, this Court has made clear that Copley
Square “is an open square and a public park, intended
for the use and benefit and health of the public.”

Attorney Gen. v. Williams, 174 Mass. 476, 477-78

(1899); Attorney Gen. v. Williams, 178 Mass. 330, 334-

35 (1901), aff’d sub nom. Williams v. Parker, 188 U.S.

491 (1903).

Shade trees, and by extension shade structures
like that present on Long Wharf, are indicia of public
parks. “Playgrounds and public shade trees acquired
and maintained by cities and towns are closely
analogous in their essential features to parks.”

Higginson v. Slattery, 212 Mass. 583, 588 (1912)
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(citations omitted). “The planting, maintenance and
care of shade trees by cities and towns were held to
be a purely public service without any element of
special advantage to the municipality, undertaken
distinctly for the public weal, and not for the
private emolument of the municipality.” Id. (citing

Donohue v. City of Newburyport, 211 Mass. 561 (1912)).

The public’s rights in parkland are strictly
guarded in our law; for example, regarding Boston
Common and the Public Garden, this Court held that the
City of Boston:

holds the title to the Common and the Public
Garden in a corporate capacity as an agency of
government as distinguished from a private or
proprietary capacity. It has long been settled
that parks and commons are held and maintained by
municipalities not as private owners for their
own particular uses but for the benefit of all
members of the public who might have occasion to
resort to them.

Lowell v. City of Boston, 322 Mass. 709, 731-732

(1948); see also Cabot v. Assessors of Boston, 335

Mass. 53, 62 (1950).

In Lowell, 322 Mass. at 741, this Court
ultimately decreed “that the city has title to the
Common and the Public Garden subject to an easement in
favor of the general public for the purposes of a

public park.” This principle holds no less than to
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the BRA’s interest in Long Wharf: It is held for the
benefit of the public, and “cannot be diverted to
another inconsistent public use without plain and
explicit legislation.” See Robbins, supra, at 331.
This principle has a long history of support in
Massachusetts case law. “The property of which a city
or town has acquired absolute ownership as an agency
of the state, and which it holds strictly for public

uses, 1s subject to legislative control.” Higginson v.

Slattery, 212 Mass. 583, 585 (1912) (citations
omitted). “The city holds the Common for the public
benefit, and not for emolument, or as a source of
revenue.” Id. at 586. “The healthful and civilizing
influence of parks in and near congested areas of
population is of more than local interest and becomes
a concern of the state under modern conditions.” Id.
at 590. 1In contrast, one of BRA’s objectives for the
project here is to “Provide a financial rate of return
to the BRA in the form of lease payments.” RA913.

With reference to Article 97, “The common meaning
of the term ‘dispose of’ is ‘to transfer into new
hands or to the control of someone else (as by selling

or bargaining away).’” Perry v. Robbins, 2001 WL

1089484, *10 (Mass. Super. Sept. 6, 2001) (quoting
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Webster’s Third New International Dictionary (1964)).
Article 97 “clearly seeks to prevent a public entity
from depriving the people for whose benefit
conservation land was acquired of the enjoyment of
that conservation land by changing its use,” and “also
expresses the concern that disposal of protected land,
i.e., the transfer of title or control of such land,
is a ‘different way’ of depriving the people for whose
benefit it was acquired of its use for conservation
purposes.” Id.

Therefore, “the super-majority legislative
approval requirement applies to any disposition of
land acquired for Article [97] purposes regardless of
whether, following the disposition, the land will be
used by the transferee for recreational purposes.” Id.

(citing Opinion of the Justices, 383 Mass. 895, 918

(1981)). 1Indeed, “[t]lhe public purpose for which a
city has acquired land in fee by the exercise of
eminent domain may be changed by law and the land

devoted to some other public use. . . The Legislature

in making such designation of a new public use

represents the public . . .” Higginson, 212 Mass. at
591 (citation omitted, emphasis added). In denying
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that

more

III.

that

legislative action is required, BRA is ignoring
than one hundred years of settled law.

The Superior Court Properly Relied Upon a 1973
Attorney General Opinion Construing Article 97

A 1973 opinion of the Attorney General states

Article 97 applies retroactively to land acquired

prior to the 1972 amendment to the state constitution.

Rep.A.G., Pub.Doc. No. 12, supra. This Opinion was

cited in Opinion of the Justices, 383 Mass. 895, 918

(1981), where this Court also concluded that Article

97 applies retroactively. The Attorney General'’s

Opinion interpreted very broadly the phrase “shall not

be used for other purposes or otherwise disposed of”:

the dispositions for which a two-thirds vote of
the General Court is required include transfers
between agencies of government, from public
ownership to private. Outright conveyance,
takings by eminent domain, long-term and short-
term leases of whatever length, the granting or
taking of easements and all means of transfer or
change of legal or physical control are thereby
covered, without limitation and without regard to
whether the transfer be for the same or different
uses or consistent or inconsistent purposes.

Rep.A.G., Pub.Doc. No. 12 at 143-144.

The Attorney General further stated that

“[w]ithin any agency or political subdivision any

land, easement or interest therein, if originally

taken or acquired for the purposes stated in Article
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97, may not be ‘used for other purposes’ without the
requisite two-thirds roll-call vote of each branch of
the Legislature.” Id.

The Attorney General concluded that the term
“natural resources” in Article 97 should be taken to
signify at least the items listed in Article 97 and in
statutes describing natural resources, including G.L.
c. 21, sec. 1, c¢. 12, sec. 11D, and c. 214, sec. TA.
Id. at p. 143.

IV. Land Taken for Urban Renewal Is Not Exempt From
Article 97; BRA’'s Contrary Arqgument is Baseless

A. The Superior Court Correctly Ruled that Long
Wharf Was Taken For Article 97 Purposes

The Superior Court’s ruling that the | and was
taken for Article 97 purposes is well supported in the
evi dence. RA2383-2384. See Statenent of Facts, p. 11.
First, Long Wharf, a National H storic Landmark, is to
“retain its historic position as the farthest
projection of land into the harbor. ENF, RA1242
(“National Hi storic Landmark”); Urban Renewal Pl an
Devel opnent Characteristic (f) RA477. Second, Long
VWharf “wi ||l beconme an observation platform” [bid.
Third, Long Wharf is designated “public open space”

Ur ban Renewal Pl an, Proposed Land Use Pl an, RA511.

Each of these three purposes is an Article 97 purpose.
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BRA does not have free reign to make a taking for
any purpose it wants under the guise of urban renewal.
G L. c. 121B, sec. 48 requires approval of an urban
renewal plan under that section for any urban renewal
project. In this case, the 1970 taking was pursuant
to the 1964 Urban Renewal Plan. RA513.

BRA argues on page 26 of its Brief that the
Superior Court erred in finding that the 1964 Renewal
Pl an served Article 97 purposes because, according to
BRA, the purposes cited by the Superior Court are
“incidental” to the basic goals of urban renewal in
the area. BRA does not cite to any |anguage or
provi sion of the U ban Renewal Plan identifying these
pur poses as “incidental.”2 |[|ndeed, the Urban Renewa
Pl an does not identify those purposes as “incidental.”

BRA represents on pages 7-8 of its Brief that the
| egal description of Long Wharf in the 1970 O der of
Taki ng does not include any reference to natural
resources, parkland, or open spaces. BRAis
i ncorrect. The 1970 taking incorporated the 1965
t aki ng, which incorporated the U ban Renewal Plan. 1In

the Urban Renewal Pl an, the “Proposed Land Use” map

2 BRA does not chall enge the Superior Court judge’'s
ruling that the purposes she identified are Article 97
pur poses (if not incidental).
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showed the seaward end of Long Wharf as “Public Open
Space” with no structures on it (the map did not show
t he shade structure, which was not |icensed until
1983.) See BRA Brief, p. 7, n. 3.

BRA's position would elimnate Article 97
protection for all parks and open spaces across the
Commonweal t h taken pursuant to any urban renewal plan,
such as Christopher Col unbus Park. See RA431. It
woul d open the door for nunerous public agencies to
make the sane argunent and eviscerate Article 97.

B. Article 97 and Urban Renewal Are Not Mitually
Excl usi ve

BRA clains that the purposes cited by the
Superior Court cannot change the fundanental nature of
the taking, which was to elimnate blight under c.
121B, therefore not to protect natural resources under
Article 97. BRA Brief, 26-27.

However, urban renewal and Article 97 are not
mut ual Iy exclusive. The urban renewal taking statute,
G L. c. 121B, sec. 45, includes Article 97 purposes
anong the purposes for which | and can be taken,

I ncludi ng parks, recreation | and, and open spaces.
Article 97 was enacted in 1972, after the approval of

t he Urban Renewal Plan and the 1970 taking. It
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applies retroactively. Opinion of the Justices, 383

Mass. 895, 918 (1981). It is not necessary that the
acquisition or taking refer specifically to Article 97
in order for Article 97 protection to apply. Rep.
A. G, supra at 140; DEP Brief, Addendum 6
BRA argues that it |acks the power to take |and
for Article 97 purposes, and that the provision in
G L. c. 121B, sec. 45 authorizing it to take |and for
par ks, recreational areas, and other open spaces is
“incidental” to the main purpose of urban renewal. BRA
Brief, 23-25.
G L. c. 121B, sec. 45 provides that |and can be
taken by an urban renewal authority for:
The acqui sition, planning, clearance,
conservation, rehabilitation or rebuilding of such
decadent, substandard and blighted open areas for
residential, governnental, recreational
educati onal, hospital, business, comercial,

i ndustrial or other purposes, including the
provi sion of streets, parks, recreational areas,
and ot her open spaces, are public uses and
benefits for which private property may be

acqui red by em nent donai n.

G L.c. 121B, sec. 45. (enphasis supplied).
According to the plain | anguage of the statute,
the provision of parks, recreational areas, and other

open spaces is a purpose for which land can be taken
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for urban renewal . There is no |language in Article
97 or in G L. c. 121B that says that urban renewa
land is exenpt fromArticle 97, its predecessor
Article 49, or the prior public use doctrine.

Rat her, in Aaron v. Boston Redevel opnent

Aut hority, 66 Mass. App. C. 804, 810, n. 10 (2006),

t he Appeals Court noted that the urban renewal plan in
that case listed anobng its objectives “to provide
sites for . . . play areas, open spaces, and essentia
community facilities” and said that GL. c. 121B, sec.
45 declared as a “public use and benefit ..."streets,
par ks, recreational areas, and other open spaces.’”

The above note from Aaron squarely holds that the

provi sion of parks, recreational areas, and other open
spaces are anong the purposes of urban renewal. They
are not “incidental” to urban renewal. Article 97 and
urban renewal are not nutually exclusive.

BRA misinterprets Aaron, (supra) to support its

claimthat urban renewal and Article 97 are “distinct”

and “independent.” BRA Brief, 23, 30-31.14 The issue

3 According to the sentence structure of the statute,

t hese purposes are of equal rank with the other listed
pur poses, such as business, comercial and industrial.
I ndeed, parks and open spaces are particularly

val uabl e and i nportant in heavily devel oped areas
according to the Urban Renewal Pl an. RA503.

“ BRA apparently did not read the whole case. It

I gnores footnote 10.
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in Aaron was whether the limtations period applied to

a cl ai mof adverse possession involving | and that had
been taken by BRA for urban renewal; in particular,
whet her the second clause of GL. c. 260, sec. 31
applied. That clause referred to |and held for
conservation, open space, parks, recreation, water
protection, wildlife protection, or other public

pur poses. ld. at 809-810. The Appeals Court held that
| and taken for urban renewal was held for an “other
publ i c purpose” within the neaning of c¢c. 260, sec. 31.
Id. at 808-811. The Court nowhere held that urban
renewal and Article 97 are nutually excl usive.

Rat her, the Court recognized that the universes of

| and hel d for urban renewal and conservation, park and
sim |l ar purposes overlap. Land can belong to both

uni verses sinmul taneously. 1d.

Board of Sel ectnen of Hanson v. Lindsay, 444

Mass. 502 (2005), also cited by BRA, is simlarly

i napplicable to this case. 1In that case, the Town
Meeting voted to accept certain |land for conservation
pur poses, but no deed was prepared, accepted, or
recorded (by the Town). In those circunstances, this

Court said that the | ocus never becane specifically
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desi gnated for conservation purposes in the first
I nstance. 1d. at 508.

The Superior Court judge in the present case
acknowl edged Board of Sel ectnmen of Hanson, but found
that the land at issue here was taken for an Article
97 purpose. Decision, RA2383.

BRA cites Benevolent & Protective Order of ElKks,

403 Mass. 531, 551-552 (1988) and Papadinis v. Gty of

Sonerville, 331 Mass. 627, 632 (1954) in support of

its argument that the purposes listed in GL. c. 121B
sec. 45 are “incidental” to the purposes of the urban
renewal statute. Neither case supports this argunent.
They support the irrel evant proposition that a valid
taking may result in private gain. Id.

Finally, BRA argues on p. 27-30 that it nust have
the ability to nake changes as circunstances change.
It says that inserting the legislative process into
its decision-nmaking would be “m cro-managing.” This
argunment also fails. First, as discussed above,
Article 97 purposes are included anong urban renewal
pur poses, and there is no exenption in Article 97 for
| and taken for urban renewal .

Second, Article 97 does not prohibit al

di spositions or changes of use. It nerely requires a
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vote of the Legislature to do so. According to BRA,
It 1s exenpt not only fromArticle 97 but also from
the prior public use doctrine.

Although legislation is required, legislative
reports on Article 97 show that legislative approval
is not unduly burdensome. The Joint Committee of the
Massachusetts Legislature on Local Affairs issued a
Report dated March 2000 entitled “New School
Construction and the Loss of Article 97 Land,” and
another Report dated February 2005 entitled “An
Updated Analysis of Article 97 Land Transfers.” Joint
Committee on Local Affairs and Regional Government,
2003-2004 Article 97 Sub-Committee Report. The 2000
Report indicated that for the period 1989-1998, one-
hundred and seventy-six (176) Article 97 land transfer
bills were filed, and one-hundred and fifty (150) were
signed into law. Of the 150 bills passed, thirty-two
(32) contained provisions for replacement land.

The 2005 Report indicated that there were one-
hundred (100) Article 97 municipal land transfers
enacted into law during the 1999-2000, 2001-2002,
2003-2004 sessions. It said that the number of

transfers was higher between 1999-2004 than the number
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occurring between 1995-1998 and many of the transfers
involved small amounts of land.

The Legislative Reports make clear that the
Legislature approves numerous Article 97 transfers.?®
BRA presents no evidence that Article 97 approval is
impossible or unduly burdensome. Other than its
erroneous argument that land taken for urban renewal
is exempt from Article 97, BRA presents no reason why
it need not comply with the constitution.?®

Third, BRA al ready does not have untrammel ed
discretion. An urban renewal project nmust neet the
requi renents of G L. c. 121B, sec. 48. An urban
renewal taking nust also be for a purpose listed in
sec. 45. Finally, an urban renewal agency is required
by 760 CMR 12.03 to “submt all proposed m nor and
maj or changes to the Departnent (of Housing and

Communi ty Devel opnent) for approval .”?7

“The record is silent as to whet her BRA has obt ai ned
or sought two-thirds Legislative approval for Article
97 transfers in the past. A review of the Acts and
Resol ves on the Massachusetts CGovernnent website for
the years 2004 through 2012 shows no Article 97
enactnents invol ving BRA | and.

“There is a bill pending in the Legislature, H 3438,
“The Public Lands Preservation Act,” that would
strengthen Article 97.

7 There is no evidence that the Department of Housing
and Community Devel opnent has approved the project at
I ssue in this case.
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Fourth, the rules of constitutional and statutory
Interpretation defeat BRA' s argunent that Article 97
can be disregarded if it interferes with the purposes
of the urban renewal statute. It is settled that “a
statute nust be construed, if fairly possible, so as
to avoid not only the conclusion that it is
unconstitutional but also grave doubts on that score.”

Wor cester County National Bank v. Conm ssioner of

Banks, 340 Mass. 695, 701 (1960). Such a construal is

avai lable in this case: Urban renewal |land, if taken
for Article 97 purposes, is protected by Article 97.

C. The Superior Court Did Not Reach the Merits of
t he 30A Appeal

In Section Il of its Brief, BRA asks this Court
to review and affirmthe decision of DEP to issue the
c. 91 License, pursuant to G L. c¢c. 30A, sec. 14, which
provi des that any person aggrieved by a final agency
deci sion may obtain judicial review in Superior Court.
It does not authorize a petition by a party who is
content with the agency decision to petition the
Superior Court to reaffirmit.

G L. c¢c. 30A, sec. 15 provides that the Suprene
Judi ci al Court and Appeals Court shall have concurrent

jurisdiction to review any orders made in the Superior
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Court pursuant to GL. c. 30A sec. 14. It does not
say that a party nmay bypass the Superior Court and
file a c. 30A, sec. 14 appeal directly in this Court.
The Plaintiffs are the only parties who are

aggri eved by the DEP decision and who have filed a 30A
appeal to the Superior Court. The Superior Court did
not reach the nerits of the Plaintiffs’ c¢. 30A appeal.
If this Court reverses the decision of the Superior
Court, it should remand the case to the Superior Court
to consider the Plaintiffs’ c. 30A, sec. 14 appeal.

V. The Superior Court Correctly Ruled the License is

an Article 97 Disposition or Change of Use

A. The License Authorizes Construction of a Private,
Commer ci al Restaurant on Public Parkl and

The Superior Court judge ruled that the License
in this case is an Article 97 disposition or change of
use. She did not rule, nor do the Plaintiffs argue,
that every c. 91 license is an Article 97 disposition.

The License authorized a conversion of the shade
pavilion to a restaurant, construction of an addition
to the shade pavilion, and outdoor seating. RA69. It
authori zed the | ease of the entire 33,155 square foot
area to the restaurant operator and authorized BRA to

“transfer to the restaurant operator naintenance
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responsi bility of the public open space neasuring
approxi mately 25,915 square feet.” RA70, RA75.

DEP s representation on pp. 27-28 of its Brief
that the description of the |ease in the License “is
sinply descriptive and not relevant to the Chapter 91
I ssues” ignores the facts. The License has no neaning
other than to authorize construction of a restaurant,

t he substance of the project fromthe outset. See
BRA' s description of the project in its application
for a c. 91 license: “The project includes the

redevel opnent and expansi on of the Long Warf pavilion
for a restaurant.” RA51. Construction of the
restaurant is not an incidental or secondary portion
of some ot her project.

B. This Chapter 91 License Conveys Val uabl e Property
Ri ghts

G L. c. 91, sec. 15 provides that a c. 91
license “is hereby made a nortgageabl e interest |awf ul
for investnment by any banking association ... .” The
termof the License is thirty years, and is renewabl e
for another thirty years. RA74. Pursuant to G L. c.
91, sec. 18 and the terns of the License itself, it
must be recorded in order to be valid. RA78. Ac. 91

license runs with the | and unl ess ot herw se provided
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in the license. 310 CMR 9.23(1). G L. c. 91, sec. 18
provides that a c. 91 license shall be revocabl e by
DEP for nonconpliance, but shall not be revoked for
nonconpl i ance wi thout witten notice and an
opportunity to cure.

DEP says that the Legislature may revoke a c. 91
| icense pursuant to GL. ¢c. 91, sec. 15, but does not
cite a single instance in which the Legislature has
done so. Section 15 additionally provides that
revocation by the Legislature is a “taking of real
property,” requiring “just conpensation” for “val uable
structures, fillings, enclosures, uses or other
i mprovenents built, nade or continued.”

According to the application for the License,
the estimated cost of the construction is $500,000.00.
RA51. The License conveys valuable rights, sufficient
to justify a large investment in reliance on it.

DEP quotes G L. c. 91, sec. 15 on p. 27 of its
Brief as saying that the grant of a c. 91 |icense
“shall not convey a property right,” but |eaves out
the first part of the sentence in the statute:

“Except as provided herein.” The project here is a

maj or commerci al project requiring substanti al
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investnent, all in reliance on the License and the

val uabl e property rights that it conveys.

The Superior Court’s conclusion that the License
is an Article 97 disposition in these circunstances is
thus well justified. As the judge explained in
footnotes 8 and 9, the transfer of legal control is
tantamount to granting an easenent in that DEP gave
BRA certain rights of use over the |l and. RA2385. In
addition, even if the License did not itself dispose
of the Land, BRA's foreseeable | ease constitutes a
transfer of legal control.

C. The Superior Court Correctly Determi ned that the
Chapter 91 License in Question is Akin to an
Easenent, Not a License in the Usual Sense
The License is no nere license. A license is a

bare perm ssion to do sonething on the | and of

anot her. Cheever v. Pearson, 16 Pick. 266, 233 Mass.

266, 273 (1834). It is revocable at the will of the
owner of the property and is revoked by the alienation
of the property. Sturnick v. Watson, 336 Mass. 139,

142 (1957). The Appeals Court in Beal v. Eastern Air

Devices, Inc., 9 Mass. App. C. 910, 911 (1980) held
that the fact that an instrunent is entitled “license”
I's not dispositive on whether it is a |license and

therefore revocable at the will of the | andowner. I n
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that case, the Appeals Court stated that “the use of
the term‘license’ is not dispositive and is nerely a

‘“m sdescription.”” 1d. (quoting Baseball Publishing

Co. v. Bruton, 302 Mass. 54, 56 (1938)).

Ac. 91 license is not revocable at the wll of
the owner and is not term nated by the conveyance of
the land. This License conveys far nore rights than a
| icense. The Superior Court judge correctly concluded
that the License is tantanmount to the granting of an
easenent .

DEP relies heavily on MIler v. Conm ssioner of

Departnent of Environnental Managenent, 23 Mass. App.
Ct. 968 (1969). DEP Brief, 24-26.

The facts and license in MIler are materially
different fromthe facts and License in this case.
First, in Mller, the Departnent of Environmental
Managenent (“Departnent”) issued a one-year permt,
revocable at the will of the Departnent, for operation
of a cross-country skiing program In contrast, the
License is valid for thirty years (and renewabl e for
anot her thirty years), and can by revoked by DEP only
in case of non-conpliance, and then only after notice
and failure to cure. Witten Determ nation, RA74;

RA77, Standard License Condition 4. Secondly, the

42



MIler permttee would groomand naintain trails in a
portion of a state forest, with all aspects of the
operation under the supervision of the Departnent.
The permt did not change the use from public
recreation. 1In contrast, the License in this case
changes the use from public open space to private
restaurant use.

Furthernore, unlike the revocable permt in
MIller, the License nust by its terns be recorded to
be valid, and runs with the land. Witten
Determ nation, RA78; G L. c. 91, sec. 18; 310 CWR
9.23 (1).

D. The Chapter 91 Regul ati ons Require DEP to Foster
Article 97 Purposes_

The c. 91 Regul ations provide that they are
pronmul gated by DEP to carry out its statutory
obligations and the responsibility of the Commonweal th
for effective stewardship of trust |ands, including

fostering the rights of the people under Article 97.
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310 CWR 9.01(2) (copy in Addendum A).1® DEP
neverthel ess argues that Article 97 is not its concern.
This Court discussed the purposes of the c. 91

Regul ations in the | andmark case of Mot v. Departnent

of Environnental Protection, 448 Mass. 340, 347
(2007). It held that the c. 91 Regul ations
promul gated by DEP cannot take away rights that can be
reli nqui shed or extinguished only by the Legislature.
Ld.

310 CWR 9.11(3)(c)(3) provides that DEP w ||
consi der an application for a c. 91 |license to be
conplete only if certain itens are provided, including
“g. Copies of all other state regulatory approvals if
applicabl e pursuant to 310 CVR 9.33; or a satisfactory
expl anation as to why it is appropriate to postpone
recei pt of such docunentation to a later time prior to
license or permt issuance, or to issue the |icense or
permt contingent upon subsequent receipt of such

approval s.” (copy attached at Addendum B).

" In its Memorandum In Opposition To Plaintiffs’ Motion
For Judgment on the Pleadings filed in Superior Court,
DEP said: “All that means is that DEP, in
administering the statutory and regulatory scheme,

must act consistently with Article 97.” RA2090. But
DEP does not contest the trial judge’s conclusion that
Article 97 applies. DEP’s position of indifference to
Article 97 in this Court is inconsistent with 310 CMR
9.01(2).
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According to DEP: 1) Article 97 and c. 91 are
“two separate and distinct” |egal regines. DEP Brief,
p. 22; 2) BRA, but not DEP, may need Legislative
approval if it is determned that Article 97 applies
to the project. DEP Brief, p. 35; 3) The permtting
process enabl es applicants to determ ne the contours
of a project and it would be inefficient to require
Article 97 approval before a project is approved. DEP
Brief, p. 36.

DEP ignores: 1) a purpose of the c. 91
Regul ations is to foster Article 97 purposes; 2) 310
CVR 9.11(3)(c)(3)(g) inplies that a c. 91 license is
i ntended to be issued at or near the conpletion of the
permtting process; 3) the Superior Court has already
ruled that the land is subject to Article 97, and DEP
does not contest that ruling; 4) BRA applied for the
c. 91 license for this project in 2007. RA51. BRA
enphasi zes the extensive nature of the proceedings to
date. BRA Brief, pp. 16-21. There is no evidence that
the plans as approved in the License are anything but

final.

VI. The Superior Court Ruled Correctly that Mandanus
and Declaratory Relief Should |ssue
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The Superior Court ruled correctly that the
Plaintiffs did not need to show particul arized harm
but rather had standing by reason of their citizenship

to enforce a public duty. PilgrimReal Estate lInc. V.

Superi ntendent of Police of Boston, 330 Mass. 250

(1953).
The decision of this Court in Gould v. G eyl ock

Reservati on Conmm ssion, 350 Mass. 410 (1966) is right

on point. In that case, five citizens of Berkshire
County sought to invalidate a | ease of a portion of a
state forest and a nmanagenent agreenent that woul d
permt an aerial trammay, ski lift, and ski resort.
This Court held that G eyl ock Reservation, as rura
parkland, is not to be diverted to anot her

i nconsi stent public use without plain and explicit

| egislation. 1d. at 419. It held that the statute
creating the Commi ssion did not give it unfettered

di scretion over a large, unique tract of public park
| and. 1d. at 422. “We recognize that in recent years
much whol |y proper use has been nmade of authorities to
carry out inportant projects. Nevertheless, these
entities present serious risk of abuse, because they
are frequently relieved of statutory restrictions and

regul ati on applicable to other public bodies.” Id. at
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425-426. This Court held: “A wit of nandanus is to
I ssue to the Conmm ssion and to the Authority
commandi ng themto cancel the 1960 | ease and the 1964
managenent agreenent. A declaration is to be nmade
stating that these instrunents in their present form
are not now authorized by the enabling acts.” Ld. at
427.

In Town of Concord v. Attorney CGeneral, 336 Mass.

17, 27 (1957) this Court held that “where a public
of ficer owes a specific duty to the public to perform
sone act or service not due the governnent as such or
to adm nister some law for the public benefit which he
is refusing or failing to perform or adm nister any
nmenber of the public nmay conpel by mandanus the
performance of the duty required by |aw.”

Mandanmus is indeed an extraordinary renedy and is
avai l abl e only where the | aw provides no ot her

adequate and effectual relief. MCarthy v. Myor of

Bost on, 188 Mass. 338, 340 (1905). However, where the
petitioner has no other adequate and effective relief,
and unl ess he can bring a petition for a wit of
mandanus, there “would or m ght be a failure of
justice,” the wit of mandanus is properly brought.

Ld..
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Mandanmus has been held to be an appropriate
remedy in cases involving conpliance with Article 97

and the prior public use doctrine. |In Toro v. Myor

of Revere, 9 Mass. App. . 871 (1980) the Appeals
Court held that an action in the nature of mandanus
would Iie to recover conservation |and conveyed by the
city to a private party w thout conpliance with
Article 97.

In Robbins v. Departnment of Public Wrks,

(supra), this Court held that a wit of nandanus
shoul d i ssue commandi ng that certain | ands not be
transferred fromthe Metropolitan District Conm ssion
to the Departnent of Public Wrks unless and until

| egi sl ati on authorizing such transfer is duly enacted.
Id.

Toro, Gould, and Robbins all hold that mandanus

IS the appropriate renedy to enforce Article 97 or the
prior public use doctrine.
DEP argues on p. 36 that mandamus will not lie

when an agency has al ready acted, citing Doherty v.

Ret. Bd. of Medford, 425 Mass. 130 (1997). Doherty was

a dism ssed police officer who appeal ed a deci si on of
the Retirement Board pursuant to GL. c. 32, sec. 16.

This Court held that the review was in the nature of
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certiorari, not mandanus, as argued by the officer.
Id. at 134. The statenent that mandanus does not lie
if adm nistrative action was already taken is dicta.

Doherty is not on point. Gould, (supra) and

Toro, (supra) are on point, and both held that

mandanmus was appropriate in situations where the
agency had al ready acted.

DEP and BRA al so argue that mandanus will not lie
where the act of the agency is discretionary. Article
97 uses the word “shall.” It is mandatory, not
di scretionary.

The cases cited by DEP and BRA relative to
di scretionary acts are not on point; for exanple, Town

of Boxford v. Massachusetts H ghway Departnent, 458

Mass. 596 (2010) (statute providing that DEP “nmay”
i ssue regul ati ons does not create a duty to do so);

Perrella v. Mass. Turnpike Authy., 55 Mass. App. Ct.

537, 540 (2002) (decision by Turnpi ke Authority to
construct road allowi ng access to | and wi thin highway
cl overl eaf was discretionary).

Finally, DEP argues on p. 37 that mandanus w | |
not lie if any other effective renedy exists.
However, neither BRA nor DEP identifies any effective

renmedy available to the Plaintiffs. Rather, DEP
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argues repeatedly that Article 97 conpliance is
separate and distinct fromc. 91, and agrees with the
judge’ s conclusion that DEP | acks authority to
interpret and apply Article 97 during the c. 91
| i cense process: an acknow edgnent that there is no
ot her effective remedy. The Superior Court judge
correctly concluded that Plaintiffs had no other
effective renmedy, and that she should determ ne the
Article 97 issues (noting that the parties agree that
the courts have jurisdiction to over Article 97).1
CONCLUSI ON

This Court should affirmthe decision of the

Superior Court.

Plaintiffs,
By their attorneys,

Gregor |I. MG egor BBO#334680
M chael J. O Neill BBO#379655
Luke H Legere BBO#664286
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Boston, MA 02108

617- 338- 6464

gi ncg@rcgr egor | aw. com
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“But for the decision of the Superior Court, the
restaurant operator nmay already have obtai ned a
nortgage on the strength of the License.
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Certification & Brief

In accordance with Mass. R App. P. 16(k), I,
M chael J. O Neill, hereby certify that
Appel | ee’s Brief:

1. Makes reference to page nunbers in the
appendi x at which those referenced parts of the
record appears.

2. Provi des copies of the statutes, rules, and
regul ati ons.

3. Does not exceed the nunber of allowed pages.
4. The formof the brief conplies with Mass. R
App. P. 20.

M chael J. O Neil
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310 CMR 9.01(2) :

53



ADDENDUM B

310 CMR 9.11(3)(c)(3)(9)
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